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[Abstract]

Freedom and Limitation of Legislative Formation
in the Constitutional Trial

Pyo, Myoung-Hwan
Professor, Jeju National University Law School

This paper starts with a theoretical review of the freedom of legislation

and the limitations of the constitutional trial in constitutional review on a
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constitutional case. The analysis of the constitutional court’s case in this
paper is not aimed at identifying problems and suggesting solutions through
analysis, but focusing on analyzing the contents of the case.

This paper first examined the theory on the limitations of the constitutional
trial on legislation. In this regard, the case of the Constitutional Court was
analyzed.

How the Constitutional Court considers the limitations of the constitutional
trial, is an important factor in determining the control density and review
criteria in legislative control.

The Constitutional Court has either strictly applied or relaxed the control
density and review criteria of legislative control, taking into account the
density of rules of the constitution and the functions of the constitutional
court granted by the Constitution.

The constitutional court’s case, however, exposes several issues in the
specific application of examination strength and criteria.

First of all, the constitutional court’ case lacked consistency in the
application of review criteria in the legislative control of legislation relating
to the right to a trial. And with regard to the realization of the principle
of equality, the constitutional court’s stage of review is not logical. It also
points out the issues related to the “minimum security principle” used by
the Constitutional Court as a criteria for legislative control in relation to

social basic right. This paper presents some opinions on these issues.

Key words : Legislative—Formative Power, Legislation Formation, Limits of
Legislative Formation, Constitutional Trial, Limits of Constitutional
Trial, Review Criteria of Constitutional Trial, Control Density

of Constitutional Trial
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