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[Abstract]

Problems about the Role of Court in ADR and A Direction for
its Improvement

Kim, Sang-Chan

Professor, Law School, Jeju National Univ.

Jung, Ji-Woong

The Master's Course, Law School, Jeju National Univ.

The necessity and importance of Alternative Dispute Resolution (ADR
known as external dispute resolution) has increased both at home and abroad.
This is because various types of disputes in modern society need to be
resolved by diverse experts and a flood of cases in court prevent a growing
number of cases from coming to prompt and proper trial.

ADR in Korea has been in use since 1987 when the Supreme Court came
up with a plan to vitalize the mediation system and recommended its district
courts to utilize it. While a recommendation of mediation and conciliation
creates positive effects including the increasing rate of mediation and conciliation,
its side effects may arise from depending too heavily on the system. This
thesis examines the status quo of court-led ADR, its problems, and a direction
for its improvement.

First, as far as ADR and its fundamental principles are concerned, the
primary role of court is to understand the current status of ADR and seek
for a direction for its improvement. The ideology of ADR rests on private
autonomy for its basic principles because it does not fall under the category
of jurisdiction, the sovereign power of a nation. If courts ignore this important
fact and regard ADR as a means of relieving the backlog of cases, this
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attitude will be an impediment to the vitalization of ADR.

In order to establish ADR firmly, it is necessary to expand civilian-led
ADR institutes, enact an ADR basic act, allocate an appropriate budget for
ADR and have proper supervision over ADR. In short, when it comes to
ADR, courts should play a role of restoring private autonomy with its
fundamental principles called into mind. They should not directly intervene in
ADR, but rather play an essential yet minimum role in the long term, in
spite of their inevitable intervention in ADR in the short term. This thesis
puts forth the idea that the most important role of court is to support and
foster civilian-led ADR to help it grow healthy.
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