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1. a

SHEREES] RBoldh BBRELE: bk S HEsiof ¥ A foll AR ABES IEY 4 f
< B¢k ohde, #bte]l TE ¢ tsle AN ARES 4 5 e FSE Y o
Y Aol B2 gl ok & AUk KT olsh o] BERELEC] o3l HEE N
SElEl Bl atal 942 Aol ofyAl #HEMol ¥ ZASE MAdsE Yo

BBRELEE-> BBl el o) AREe) RS A g Ik = AR NE
€ 93 st ool ol HHEE Hile vlels WS ool HEd. AHES #AN:
Zo] WEstA sl= Bihet A2 of Fo4A fES 448 ¥ 4 9lg Held

A2, KERikol B¢ H#] AF] fMEIch SEko] B3 Mo AFole Bk vl

* EBRAR 2B (Dept.of Law, Cheju Univ., Cheju-do, 690-756, Korea)

* % RECAR BB EE

1) &8X "SEEEfEsE,, ER. 1993 p. 75 & - #HYIk, "EERELEE,, E—HAR, 1992,
p.153: ®RAF. EEEELEME, —8M, 1987, p.93.
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sted WA W BRI Aol Wasteh? A BeReld RALS 493 vl HKalel
aleld Wag @EF AN FIERS B¢ sl AREES] Rie] BYA HA Ye A
7t AA Yt

EA42, o2y AFslEt Wil 2y, o= BMA ERANA SEHES #HAL BEE
o] aANE BMez dEde ol & BEEE HASL Hole Hbie a9 RR
g P2 HALEM #EES U8, o9 W Ll KRl Jex v A4 43 A
2% Fxlo] Pated 222 TN Hlicl o RS Wt Aol shedteh ofdl Kate
ABIES Agste Aot Bbre ol REgEsEm] NS B/E G SE i 3
AL BAMst 2o webd gHehx o qhdeh” ajez, AvjdlE Hbre XU ¥
Biol o271 giAl "k Holx oj=iy i HRol wEe ¢, ERABREA dilo TE
3 WS dedn stdx, 93l HBdA TAZ " ol W REWHBIE A KRl A
A2 GE Aol e NERAEE] &AM st HFL HAscHl Aol wHaA
Ho.

ol F, Fal SelvaielMd: NEABESY R 2A e A2 AAY FS F 4
Moz Ve 358 HEE ¢S & 7] W Bl @RS #Al 2 e Aol
ol UAHE olslell M o] HE Loz RESE Pt

olMAA £ ‘A Bl ¢ MRM'A Aoz YA foh. a2, o ooz ER
sjof & BHE7 Av Aok wapaid, RE@ABZEC] KHT 4fdlv FRS EigEd A%
fERolely e BES ¥hx Bigsle A2 AaffEsictn 474s]7) g ot 2222 AW
odlME & MBS RS MYHez aA AZd Qo ERsI2 e BHFEE f#ilistz, 2
Ag 7122 3o feluete] 295 AMCE REFsted Ruxl o oo} sl BES
e BES WHHARR oiM ARk AE ] THelztx ste 4 B#g7 3d e + 3
£ AYrV ek shE B0 gloh R Agh Hilishe vish 3ol AIAAE SHBIEE Rl
£ UM FES, =3 ZEMl A ) el o] Fof Arky selx AR EA
ol MY A9t hHs BRIAEL B8 oo N A FHY Aol Dsled RHY
FE: US sleoz 41

I. & A RE

2) B3] Re@yol Beted EESICL HEENIEA, “BAEER - BARS. 2K - #FLEFX &
"EIBREHNENOEBR,, 1987, p.477 LT BHE,

3) Goldschmidt, “Die philosophischen Grundlagen des Internationalen Privatrechts”, Festschrift fiir
Martin Wolff. 1952. S.217.

4) KHB—, SEEOATTHNHESORRB", "BAREHIAESE (B2R),, 1988, p. 33
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orlell & # B RRY S EHE FAoZ AP RHo) M= Kkl SHE
el gl Bt B B P ALY WS Uxn, =Y ERBEERC dHAME o
43 RMCt 451 glol o2 ¥E e RRE 4 4 Udx 474dd. ot g4 RES
£ AL, EFHAME F¥ EFEE ARE] #AL THRIA G2 Ao EWESL 2 AF
o @lol &KKY A+t BRSEA o WEsET dcke AAd, KRR A @E RE
gto| sz o] A EAsAE ¥E Aol AEEe @Bl 2o FEXE UE AF
Y=l g+ HhE, F@SA) slolxl ¥ ARl NAE BEY 5 At W BBRKERA
Rule 44,1), ¥¥E L Aol AA37] Aol 2o Psled KLY MEE 22T & U ¥ ¥
+ Add.”

MgsEEe] APl B FEFHol UoA olx Ax HBste ML Rolxm gl o
A ERE vEY FYoIA Rolt Rl Bl REe) Bl Lidse Tl BRIz
Lo S

. % R

7}, ¥3FE (Common Law)o] Uojxiel Huk
AEHozE & (Common Law)bEe KEEA S ¥ & FEshe Heldd.” 2 B
B2 RS BACZA Y K, vzt XFEe o & HMRZY-Ee) Btk Wil 4
7 Wikol cHalA HEES HAY WYMol R A Fol AEEL” 2 F WA 42
Aol 7129 Hrh A=A sidA Y AREL AdAAY ¥R [tz AU 2
Bt EHol AlEY AES ot AL HIHT & ) W Eolnd, AEES WK VlEs+

5) ofeivielel AHEIE:e] EEA LS MKl ®slol /MY Re=z A, Schnyder, ‘Die Anwendung des
Zust ndigen Fremden Sachrechts im Internationalen Priatrecht®, 1981, S.40ff: Yates,
*Foreign Law before Domestic Tribunals", 18 Virginia J. of Int'l Law, 1978, p.725ff;
Zajtay, “The Application of Foreign Law”, Internationalen Encyclopedia of Comparative Law, Vol. H.
Chapter 14, 1972, S.9ff %°] slch

6) Sass., “Foreign Law in Federal Courts®, 29 Am J Comp. L 97, 1981, p.l1l11

7) Wolff, Private International Law, 2d ed., 1950, p.30: Graveson, Conflit of Law, 7th ed.,
1974, p.33; Sass, "Foreign Law in Civil Litigation : A Comparative Survey’, 16 Am J. Comp.
L, 1986, p.332f: Sprankiling/Lanvi, ‘Pleading and Proof of Foreign Law in Amercian
Cours”, 19 Swanf J of Im? L3 1983 p.5

8) Miller, “Federal Rule 44.1 and the ‘fact’ Approach to Determining Foreign Law : Death
Knell for a Die Hard Doctrine”, 65 Mich. L. Rev., 1967, p.615f: Currie, “On the Displacement
of the Law of the Forum”, 38 Cohm L Rer., 1958, pp.964-967.

9) ABEAAA kiTozA AEHRe] Kifol Attn ¢ Wolff, a.a.0., $.30; YW= 23
SWc 7 B—FEo) ¥ o) shie) BEAolztx ¢ Graveson, op.cit., p.34: ¥@iE LR B
kAo S Usicin § Sass, op.cit., p.336 BE.

10) Mostyn v. Fabrigas, 1 Cowp., 1774, p.161,174 € "AEEE °lt HEe ER=A B3
Ae BEdte Ad gt A EREL BEFC e ARE BEs: e 54 94 &
2 et
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A Zol Y)Y Wil A3 A sz@Sslolof grie Aol '’ walaAld MBS FE - UL
AL ¢ Wart gle, sHEEe WECl Baldd: BEEol WM, o WYE LiFelA
g5t Gl s BEMA Aelgich

olz| ¢ Mo Wikolt Hrhx Hivh Ak BEMY BHZAE A By vlel 2o #
ML (Common Law)gkBEoll lolA& AEke]l MASA dtd AL & 4 AUtk olA& #bol
UM BREED] olx, HKakel UoiAe & BRE F uBslojol ¥ ¥XA AF
Hx geod hdin s AT BAHIA £43 Aoloh =¥ o bl disie] e MR
o HAF Ssln Ud FEEbol v ABEl e Re) Uty st HME ok

bl W) BhEA v Hel At skt AHolA @k ¥XF #E@ds B A
t A& F 4 A% wapAld EEo| AR PHIFC FEsde AL JlUE 4 $7] 9 Fol,
ol Wakel A MBikol V¢ Mt YAHoE o KB 45 o] WasH
He Aot ' =g BBRe oAdztA v FHFE umpire) o] 1 ZBEI Aoletn sl il
(Common Law) 9] f4§iH9] BME olo] 7p7tE Zoletm & 4 gt o] AHo) AHEES HXH
7ol BiRste HREFAS KXo Rt ¥ 4 U Aoioh owt Ak AR S S
t MRE B Yozte 7 Pols HHEZL 2o dallA RS A4Y BEE T st
ZR®<c ¥4 Fgstx Ak :

Hobrt BIBRELEEMAS Bkl A £, @Al RMER'V 2j3led 72 HA BFeln, =
¥ EtHMERAYSE #HEM) HReh

ol 4 Witel sloiMe sEEe Bkl BE A vl ol& 22 st ARl VY 37
ol € Z-folt HiEtiike] @AYt st ol dR¥e] ¥FHEE Common Law)HFK T
o gelct. '

11) Earl Nelson v. Lord Bridport, 8 Beav., 1845, p.527f.

12) Sprankling/Lanvi, op.cit., p.5; Miller, op.cit., p.620ff & A=Kl 7= EX({t Hig
sh= MtRYle] MMM e s FHA=IUC T HKH

13) Sass, op.cit., p.338: Alexander, "The Application and Avoidance of Foreign Law in the
Law of Conflicts : Variations on a Theme of Alexander Nekam®, 0 Northwestern University L.
Rev., 1975, p.602, 606.

14) Schlesinger et al., Comparative Law, 5th ed., 1988, p.54: Earl Nelson v.Lord Bridport, 8
Beav., 1845 ¥k 3 Miller, op.cit., p.619 7} 4@ @771 A e AFELE ¥R
R Bige n gld

15) Sommerich/Busch, Foreign Law: A Guide to Pleading and Proof, 1959, p.119.

16) o] B#@L o FEAY TS Jlxle &EL BHAOA AEES #HY B8 g ¢ 4
BEe EAdA 2z ez Ae $he 7xAE dede ste Hold ABE=FRH &
WE Yostz gl olo} PaslA&, Story/Biglow, Commentaris on the Conflit of Laws, 8th ed.,
1883, p.20ff 8.

17) Sass, op.cit., p. 338f.

18) XEEol @84, Morris, The Conflict of Laws, 3d ed., 1984, p.41; Dicey/Morris, On the Conflit of
Laws, ed. by Collins A7 Rule 18(2), 11th ed., 1987: North/Fawcett, Cheshire and North Private
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v EBo] HA
ol Aol ¥k (Common Law)oll ol el AR Bk a2 X HASUL. 'Y 29
U AR el v 759 REO] #ild e ofE HEE (Common Law)BE T+ thaA)
BEAsI 2 ok LlaTe]l RRMY EBIAERS HAWE 29 g3 2o

AR A Fsi A b gl (rudimentary) ®igely FEiTH, oA MEol Aujlo] g &
BTk B, Aol W BT, B & (conversion) § Biste Ao, THHY Ao
HEslA o ¥ EkEe RS FES HEdch a2 ¥XWFES € XHB A4
R & 4% e AU Aolch. aFAL HEkel 2o BEME (jurisdiction) ol 43 FHe
Zlzsled #E= 2 e Aol Hbiel Y7 2229 FHREES BT oix, & ¥
of ojste] MY | (obligation) o] #hiT & B A 47Astn glelel {ct - AY
Fistole) EEE HEY REL TEITH(wrong)?l sln, EREZ 228 8 = HEY
BATe] ¥ (the law of the territorial jurisdiction)el] 23}l EEE o} (fixed). -—-2Ho), 28]n
aR glel EEHe Aol B Aok LA HBMFEC] 8 XHENA 42 wlo]
WL RERKE BEste W EXLHESR (justification) € 27l 2 BFTel UAA Y
HFLFERClen st A ot ®EAY Helch e HEHRSKINRMES R kol
ot aze FEe ERER (plaintiff, s case)olx, BERIS] MMzl ole A folv FHiés7t B
(allege) Y38 8tx) Yo otdch --ofuld H#Fo] UMW, 1AL ZF WKLY H#Eolx,
Fiol o5l BEY FIREtEC] Ud. 28l=z H#FEe a7l ¥KE Jehix Udan 5ER
o2 FEY £ Ut HEWkd BEAA @t - THEAALE, BEigoA 2412l X3 (case) 9]
BHE BERsle AL HRIcn Fgsla olck. aFAY EFEEE 29 ERE Ao
ABcl A RESMGES Eol7le RE ofdc fel o] MEEMS Wi (affairs) o) T3l
o 2 HAE BrAvIe giTseln sl Bl FHE e (emit) ke e, RWEE
REE /BEY + k7

olg} 7ol 1912:d 9] EWTALET RS Ful(Cuba)tiel AAC F3le ouiy Ei7l H2
2 v Sl mEtiES A&t REE B2 TRFHRS HF3t Ao o] MR
£ a2,

AAZ, o] ¥k AR FR vhriAz EEESL U@ st Aoz 47sin gl
ot & AEE WES #EE 5 BRES] #FEoR ¥eol iz ¥NAY AHE &
Bmeo 2 mfEste 2o oAt EBEIN=F sz U

A2, o ke XE@ES BEwd Aoz sta ok wabAd, FédAde ¥gS Ful

International- Law, 11th ed., 1987, p.106. =% 2AEz|olo] sl Sykes/Pryles, Australian
Private International Law, 2d ed., 1987, p.248:; Nygh, Conflict of Laws in Australia, 4th ed.,
1984, p.198. lvicle) 3l McLleod, The Conflit of Laws, 1983, p.39: Castel, Canadian
Conflict of Laws, 2nd ed., 1986, p.145. o}z =oll W3led+ Binchy, Irish Conflictsof Law, 1988,
p. 113 2%,

19) Miller, op.cit., p.618.

20) Cuba Railroad Co. v. Crosby 222 U.S.A. 473, 32 S. Ct., 1912, p.132 .
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ol o3l As stn U oE EHH A BFS MRslHn e B¥He Bolx
gedd. EEHEERoZYE Aneyd, & HRE oS¢ MGHEER £ #flc o BN
A H PP ol o5l ofn fl#sw m, HBEE oS KIE RIiTSIE ZHolstxn &
R#E Aste s FEY 4 Aok’ 2Fobd B, 53 2 ¥Wel 449 B &L
BE= 2z, ofE ghol A HFMRS HALSA Y A2 sHawg

Az, 2z oA Uv, MEAY HFEMPo] RE=L Ue FHol FEH) oL
& @EelA v gkEol A HFE kol fotn v ERECE HFEMRC) EET #
fiio) ojslA slejAl= AL HERSle Aoz FHEHE Aolch. Al forum non conveniens®] #:
BE HAste 7ot BEfike] ARk AUe A= FE HFsle oz Fesls BEX=
=z glxlgh, AZjolA ERSI L Uv AL Sk AES BE «& ke Aol Ao
2 A E¥gee HX-e =t oyl forum non conveniens?] BB E FHRol HBAF}= AL
sl Wengler’ & #3ke] ¥z c b2 n YHES KRl < BEY + gle A3 2
HKE HBsle Aol st #t¥ste U

dR 2, o] HRRE AR AE T #EsIc A& BEY BEAAM AFslz 3ot oyl
71l A BESZ v AL uzA v HEH GBI GENCZ BEY + e AL+ ¥
ol ot

a2y & HRE o2 shEsle] BIENEES @R Zgoz sl HEES RS
AR HAe o= A 9R 238 BEsle HHE AET HEARE ¥oh oA s
BiEe] WAl st %7] wlEol e A EFEES ERE WHsie A EigslA
¥otn HlTste ¥, &k B o9 kg #HAse Ax AESHA devdn 47

+d Aot}

2

flo

8

A

21) Miller, op.cit., p.696: Rabel, The Conflit of Laws: A Comparanve Study vol 4, 1958, p.492; Currie,
op.cit., p.1001. EX{SHER ko] AE S BB 2o 24, Dicey, The Conflicht of Laws General Principle
I 1896; Beal, Summary of the Conflict of Laws, in: Cases on the Conflicht of Laws Vol 3 1902, p.501ff
%ol Ak

22) Currie, Ibid., p.10014 ‘o B2 #HEH AEe &g HAstz, o o&d g HAA %
€ A& Bl Sz Pt

23) Gulf Oil Corp.v. Gilbert, 330 U.S. 501, 509, 67 S. Ct., 1947, 839, 843.:. Piper Aircraft Co.
v. Reyno, 454 U.S. 235 p.261f., 102 S. Ct, 1981, p.252, 268.

24) Wengler, ‘Der deutsche Richter vor unaufkl rbarem und unbestimmtem auslandischen
Recht”, JR 1983, S.221, 224.

25) XMk} vlatrlA 2 MBS REHA sl 2o A HEES TRE BRT Y
24, Christie v. Cerro de Pasco Copper Corp., 214App. Div. 820, 211 N.Y.Supp. 143
(2d Dep't 1925): Riley v. Pierce Oil Corp., 245 N.Y. 152, 156 N.E. 647(1927): The Hanna
Nielsen, 273 Fed. 171(2d Cir.), cert. de nied, 257 U.S. 653(1921) . McQuade v. Companina
de Vapores San Antonio, S.A., 131 F. Supp. 365(S.D.N.Y.1955) 5ol it}

26) Leary v. Gledhill, 8 N.J.260, 84 A. 2d 725 1951 HEwE el 7iz‘£°ﬂ 2L R S I 2
9l®, Alexander, op.cit., p.6082 @Kol RiF EMY RAI 22 #HFdol U —@mez
ZE=iojo} ¥ EXE Az gl
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HWiE'e MR, A& BEAY FES #Esle A REEER S Uil BEM §
o ¢ ¥& (Common Law) o] Ebebsln vk #ES= A, B miphksde) —BE #Ed
A, a2dn E@AREY TR B A dcd disted HWErL mEtke] #SHE 54AH
o2 REYcn #EEste A 5 dZkAZ Addka @k 29 FrlAlE ok Ax WRA &
Heln, & He J3stn v Rolch ™ olo thsle] Ho FrixlE Hbiztn st o) 2
sha, oA EEsEke] A 7122 st ol A dvs ™ A B A i)
2 'fgeleln st g AMgslm glAlvh oZe 22 miEske] #AE AT Aot

o 2 BE

o] A} A=i gl Ik (Common Law) Lo} BkES sl F7HA A, & Kkl oA AR

geo] Bk RREER B EEHERLS dyEe MR #E=A dn o
(1) &Rasol UM o] SRR

;B (Common Law) 9] Bk HlEeol osted BEY 4 A €}’ f7lelA& X
oM, F&M W BifsiEkol wale sl o @EEel Bale EHch ojEe il
AE PHEfe) B Y7slr] @ Folch

el Eohfel] UM+ o8 M ABREAE BIEHA 4v A, =2¢ dAHor HEd
2% B2 Moz #HAT 4 3= (udicial notice may request) ¥E{E ZH5dAl 3le &M
(notice) & 3t A, ol dsle] 27¢ Bicz A sl 4 HRE AFde A, o
AR o] Bifol &=+ AFole S 259 &S Wilo: #ANA Yo U= (shall
take judicial notice) Re 2 3= U}

olo Wated, w&MolAE & MY B AL oE HERe] o Foixln U HiF

27) Leary v.Gledhill, 8 N.J.260, 84 A. 2d 725 1951 B

28) "—@Y EFH1] EFEAL ofd XHEClE etgslct Tl #ES FAY HREE E Gerli &
Co. v. Cunard S.S. Co., 48 F. 2d 115, 117, 1931 Tidwater Qil Co. v. Waller, 302 F. 2d
638(10th Cir.), 1968; Arams v. Arams, 182 Misc.328, 45 N.Y.S. 2d 251 (sup.Ct. 1943) %ol
olct.

29) Louknisky v. Louknisky, 123 Cal. App.2d P. 2d 910, 1954, p.266,406. z:iEniEe] HAL B
LR - E@e AL Hpe] Uv=dl, ol9 flExx, Walter E. Heller & Co. v. Video
Innovations Inc., 730 F. 2d 50(2d Cir.), 19847} 9t} Scoles/Hay, Conflict of Laws, 1982,

30) Alexander, op.cit., p.609: Currie, op.cit., p.979.

31) Miller, op.cit., p.624<] 2]5l7, 1840132 Connecticut Mikol 2 B®elx A7l & M
o ABRe] K] BEHEIAE (judicial notice) Sl ZRez2 slo] 9l 53 FF=e e &
SN} ol dslME BEAE S sl= o2 3 Massachusetts Mk (M.G.L. A.c. 233, 70)
o] glrc}.

32) Schesinger et al., op.cit., p.55 n. 8a. E%}, B &M R P4+ Sprankling/Lanvi,
op.cit., p.96f. oA —K#z BHEs|o] QUc}

33) Cal. Evid. Code 452(a), (f): 453. 53| si=lLo} M= NEBAREC] PEsixl ¥ A9
el B #HES Fx 2ok
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Baled & Y4} BBio) Bio 2 A SIS (shall take judicial notice) o2 =o] Qlw, o] T
sled= 7l sl E2uopiiel wixdt BkE st Ut

o] 5 Mikel #Eolt 1936l sHe ¥l Uniform Interstate and International Procedure Act
o HEd HRo= 196630 BHRHEIFLHHI (Federal Rules of Civil Procedure) & & sBind A
o] Rule 44.10]t}.

o7l e &3 o] HEslo] AUt

‘A (a foreign country)9] kol B FW(ssue)d WL st EWEL BABE
(pleadings) £+ o2 HEI WEl <J3ld HME shof g} &bxe ABEE REsle o
of, EWEN 9zl RIHSIUE7L oldrl, =& BHEMRAC <3l HESIErL ohd 7ol
FAIglo]l, MF (testimony) & T3l ojuiy MIBRHE Ml 2 HEHd o ko
BES HEEMNEd 343 HNez REsc Aolt.”

olA& Hbiol L& RHE n3¥ 4+ Utz @ Ao, EEEAA H@E BRYA FAlo
a BRE €4 ¥eda ¥ A 5 Mk sl 507 olslal A o] F HEHk 3lo
Zed 24,

FA fEEkel Kinel UA FR ERAM = A=, ERo| Bl Yoy ERolt &
B e BFE Yoo 2F AN ABEel BAES 943 @—siA R@=lce Aoz
H3ittas ¥ 4 gk EAEel U EEES MES dAglc) Moz @AAAE 7Y
olch. ol Sjojell A AR K EANKAS] B Aoz REAHANGT ¥ 4 A

vpito] whabd, fiEbozx EEEINE Sl mbiol SMEEY AE S HES: &
BE Ydtde 44 HaA gdor, o L bt Skl FES 2 Ux Aot e
SHElEkol Bbedll v dEiAlA ¥R o BES BHA W) wWEol Bk MR AWM F
t A2 H37] 9% ZAoletn Fob® 24E PotEo] KBRS ¥ibol oA e BMon
Sk el AES RMESIe BES e BEMelth oA L Bk MEE AP Aolal: flEs

34) N.Y. Civ. Prac. L. & R. 4511(a), (b).

35) 19665 LAdTS) BNl & BUTRIRHAI Rule 43(a) & BB slod 2 Bifikbic) Figst
£ M9 judical notice statute ol olshA Hbre]l HEES Willoz HWILR sl B
sl ¥k (Siegelman v. Cunard White Star, 221 F. 2d 189(5th Cir.), 19558} AHEZE=EL WK
= FERsle ¥k (Walton v. Arabian Am. Qil Co., 233 F. 2d 541(2d Cir.) 1956°] 2le}. o]
Mol ohsf4+ Miller, op.cit., p.657 &

36) cigh, 28 U.S.C. Rule 44. 1, Notes of Advisory Committee on Rules 293 o) 2}t judicial
notice gtx st W2 ABkl dishA ERASo1A ol 1 WekrF HEsixl 7] = Sol) B3
R&HESA sl FEA=R ooz o

37) Sass, op.cit., p.98: Miller, op.cit., p.657.

38) Cal.Evid Code §452, Comment : Assembly Committee on Judisiary; 28 U.S.C Rule 44.1,
note of Advisory Committee on Rules; N.Y.Civ. Prac.L. & R. 4511, Legislative Studies
and Reports,
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UAAL, EHF g TEHTS Priketn she A RENCZ BHEEE Ax 7458
o},

oS HE osted R@AMES PFC] WA UAl H AL Mke ofYA WY
AA7L FA ol% RES FRE Mo : gmEmyo AU st Azto] AUgn
e WalAtd SRR Bl #HAL duHoz Bl e FHn, YNY B
#HE FHee Aot BHHOY Aoz ste AL, 239x Bt T BN BARES ol
HA 2 EEES @A Ae Jdein At Holdtne Y7ss] s Folck. agciu, o
RESL ERAEES HEo) Fslal 42 49 RENKS #HAse Bz ¥ Aol

=3, bl AEE) NES $Yste #iRe] Yodd AL, MBS B g H¥E
o ¥4 BEsE T sl HAAetn Y2Pc 290, AR B8] QI31Y) o 2o KK
S XET PR RS o g5 dadn Y.

a2d, HF EEEE EEd) Pslo] HBHERC HEYdn dv, MEEe) MY R
BES Bl thn ¥ 4 gt Aolnz o JEo] WA Sx Yt HSo= Ml
o #F e FESE B gt Aoz HEES RS HFIE A 5 Y Aol o
2 JHEE Skl % Htlol $r158 Aol E K ol RUE Y 4 gL
371 M e, HFERAC 1298 ML HFE AY Was) Yo v

(2) ¥ERUERRR

FEREER B R Bt s Astn, ¥4 ot BMEsl FESID e, H8
WA hEstd 2, 2% H2e HRe gz ge3 2 HER Ao Qo ¥ <
ot}

A2, FEMHANC] 2o FHIY Aolaln WY + Uk A2 HR L HEHRBERS #t
Y o dRsled 2o BEME 53 x, FHERC 2o TEF Aolztes Re Fdsign
¥ 4 UE Holth

A, S EFRE 5o 258 F¥Hoz E@alo] RERHERL Yileln sl Ao}
el oA, elielo] EW E (Restatement) o] #EEHEol YA ¥ 1A UAE BREKR
(most significant relationship) & 7}2l& 3-8 @A oksls Holxm, 2L HEY wo) meisfo}l
¥ EHRE Y37 fa AU =3 HiEKR] dyie Bl B KEEY HES

39) Arams v. Arams, 182 Misc.328, 1943. %= #BEES AEo dslA] EWEolA T @] @
B85 MEsle ZAe #pilo EHolal &} Schlesinger, “ARecurrent Problem in
Transnational Litigation : The Effect of Failure to Invoke or Prove the Applicable Foreign
Law”, 39 Corenfl L Rev. 1973, 1ff.: Schlesinger et al., op.cit.. p. 96ff.

40) Currie, op.cit., p. 983, 1001: Vishipco Line v. Chase Manhattan Bank, N.A.
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o, RIS BALS 29 B ol oA fEsiol e A shEsAl Ha,
BERELEe] BHE 24 %oivizAl 2 Zeoloh aFdwl ke ik #slo o M
F % 2 F ol EEfe] kEe FAHoz EFFsde AE A4 4 dvedl, 2@
Ay 7ot gk ABIEEA S —#aRe] BEHIUSL oozt AR Fed ™ o] EAE ME
£z axz Fdo BFRJFEL 300

82) FAE @ &BFHE HWR FKE, p 154
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Summary

A Study on the Uncertainty of a Proper foreign Law

Kim Hyung-Su, Kim Sang-Chan

What shall they do not only when a party can't verify in case of the application of the
foreign law in private international law but also when the court can't know it in spite of
inquiring it with all possible means? The purpose of this thesis is to review which meas-
ure we should take in case that the contents of a proper foreign law is uncertain.

Above all, this thesis considers the situation of various foreign country laying stress on
the American Law in addition to review the various regulations of our private international
law, civil procedure law, etc. and this thesis reviews the Japaness case since there is no
our case concerning this. It seems that the construction of our law amounts to the
following conclusion according to the above review.

First, there is no statutory law that directly provide concerning measure in case of
uncertainty of a proper foreign law in our country. Second, in case of uncertainty of a
proper foreign law, it is not affected whether our court exercises jurisdiction or not.
Third, in case of decision in our country it is desirable that the coure applies an original
proper law. Fourth, in case that it is impossible to do so, it is natural that the new law
is adopted.

In case that the contents of lex domicilii is uncertain about a subject in regulation of a
private international law, it is desirable that the law which is the most similar to and
closely corinected with the subject is adopied in consideration of the various situation.
And at any rate, in case of impossibility in application of the other law, the application

of law of the forum will be proper.
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