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[Abstract]

Study 6n the Problem of the Consent Order
of Fair Trade Law

Kang, Myung-Sco
Professor, Jeju National University Law School

For an action which is suspected as a violation of law, the agency (in
case of Korea, Korean Fair Trade Commission} and parties involved in such
action agreed to corrective measure by mutual agreement, if the measure is
regarded as adequate measure, the case would be closed without litigation
under the system of consent order which was introduced to the United

States first, then it was introduced to Japan, Germany, European Union,
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and other countries with the continental law system. In Korea, it had been
discussed whether it would be adapted or not. Then, it was introduced in
December 2™ 2011 as revision of law for execution of Free Trade
Agreemént between Korea and the United States,

There had been strong opposition to adapt consent order since it is not
acceptable for Korean public law system to close the case with agreement
between public agency and parties and there is the exclusive right to
accuse of Korean Fair Trade Commission. However, there is no practical
mean of discussion whether it should be adapted since it has been two
years after adapting by law. Therefore, it is time to discuss how to manage
consent order reasonably.

Even though there has been no practical use of consent order, consent
order was began after Naver and Daum agreed to follow procedures of
consent order.

There are some worries since the case of Naver and Daum is the first
time after two years of introduction, it seems consent order would be
vitalized after all since there are some benefits such as effective law
enforcement and voluntary corrective measure conducted by companies.

Now, it is a proper time to reexamine consent order by and large.
Therefore, I would like to point out problems such as a violation of criminal
prosecutions, an exception of joint action, a problem whether the court
participates, a participation assurance of person interested, giving opportunity
to excuse during the cancellation of consent order. In addition, I would like
to suggest the future direction of legislative revision in law based on

problems I mentioned just above,

Key words : consent order, consent decree, the exclusive right to accuse, cartel,

Verpflichtungszusagen, plea bargaining
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