TEIF Bk, 208 J|I® 2004 330,
E ki F BRI AT

P $2E599 ANEFI o3 AIAD
Study on the Principle of the Fixed Compensation for
Damages on Carriage of Goods by Road under the Korean
Commercial Code

FH A
Yang, Seok-Wan

F A

I, of2|of

I, Zouatz=ofo) —l?_ Sofls e MY

I &cfuiatel e I MEIIEL FHollul Aol ofFt XiBt
V. Mol

e gFolel ¥ YA Fo|d Eajuldd S YT B AR
2 3t gl e S gAY
el e MFEoIBAYR e B2 Fol &5 SajuidHAds

A AFol 2 e e AP A 1372 £99 18973 AHE A g
o2 19629 A9 AA FEREYH 3T UG

EEEFY ¢ 20140214
ArtgEd ¢ 20140303

AMNEAY © 20140305

" ESIERAL - FIFONE D HET PR mp

- 367 -



TEI BoR, B8 BN

my o) JdutREo] WEw, S B4 &HE I BERE dE 52
MAo = Qg &Ede Eol L *}Zér% dEAY & & ARE o F3t
of wjAbe] Hele] ok A393F), T FHL 4209 J-ﬁHHHH
s AYuj AT BEFHE F
&) s Foo] Ro9
Z o8 &8d Hads 2490 I AMES EUAUY ¢ F SIS
ol5 wjAY el ‘e’ ALE 33l Utk

s, avet A AA7EE e g AYuidFgE wAEg e F
7HA ARAHQ 942A A, 54 +5&7ol AP 178 S E(specific
goods) & AL 11 EAEL AuIHVE sgvhe F EA, FAsigAAt
o] AjE FRAY F3o) FEAHE 7E EALLE FHE= FAA 71
Ho] Qvte A$E E 4+ vk J8, A R FE4ET T & F
ZAd s HAHOE $45EY oot ArAY S Sue A g @
B3lZ A ol AHHOZ A kA ?HH H5EY stefolit HAujrbH
2 £A181A %%Eibﬂ ojoff g HUS ste ASE AAZ AAE)
7t A9 Erbgol 7Hth

ol ¥lFo] A AujdT-2]e] 7511*32 g3tA7)7] YsiME CMR(FAERE
2%k A23Z A13 2 A2k ol wAH AL AdE AL (b
o], " BFE7INE I8 J &R ¢om o Frh(--- shall be calculated
by reference to )" EQLE JfAS e AS ETS YEAHQd 2L
L3t

vhelzt, A A3TZR7E FAFEA 2= HYAS 30 HY HaAHe
W o) Zatol A “A|1da M2k o Y d2 AT WL FE FE
A getE AL WA ¥ Aol o T w A172E Gapat
7 2 oA 9= 3 9T YA & 75 /e TRl
I Htg ¢ A Aol

Jlm

rl

1) o] el Ay HaA(Bo)L 192439 “AsEAe] B3 UF FAY FUE A FAYH
{Convention internationale pour I'unification de certzines régles en maritiere de connaissement)’

o)2 ik,
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ol o] =ES AT T SANFAYL BATH e, T A
393z A% Sai el W R ARVIEH FARAT I BE AVL =
gozn 2499 AYARS 722 42H0z AL B}

FAC : AAGF, AP DA, GF, TSN, SAEH, S A4S, o

27FsA, AAAE, A g

. o{2|of

Aoujhaolel] og YA ol Eaubdd S FYlet E AR
&S Tk AEE 25U St AYS A AEE AFEI(A
1372), 27H8] 5B i@ &ajude] 52 7ASAT(A1363),
AdujdelE Yehle Ay AlTRE 599 18979 AYE Asd o
ol o84 E mE ALE 19629 Ao AR ZEEH #AEHE A
A oln] FAIFY FAHEEL2EHY(CMR © Convention on the Contract
for International Carriage of Goods by Road - 23 ‘AMuld )z d=
ol Ve Ad ol Fald oA ZAY et e ¢ld
EAY B FHT AYATA g 2509 AEH YA dte]l A=
ARG A, T2 FARGEFTTA LY AFFeEL AsFA ool ¢
o A YA dto] FUNHA AHEEHT AUNE A T& AT, el 9l
M S EEUE AT AYATY FA0] AS FEel Y, T FF4 7t
F ARS Ay AR A wrgEojor sty AL oldrf gk
4209 Eajujddd st AdH ATRE B9 &34 dddx §
dA AHE 93l AR wiAAE £ 7HH2 = IFHI(E A
1372 A3, A28, 71ete] & wjddel ALggozyn APsisty gl
7] Wil dwte] AFEolse] HeoE (WY ANIE A23), By
Aaee B3RS £33t :
Tne] dukgdae] MEdW, $FE] FA-J& e dFoR Q1%

A
o

Mo
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Q9] Feue B NS 1 VDI BH SUH AROE 9 &4

E 29le) I AMEE E%AY € & AN wel st vt A he] 9

tHad A3932), A71A AEA Adujazele] o8 MY FAEHE @
E2 AFHY, SEAAHE QF SEEHE ofd FARHEI AR

obga] 2499 WA -Hd T AFOE A% AFEIHFA Y e =
wWae AREHAYL FLudH, £4Ue AFLoldn AR
3l

B RE &85 el sk 28y A e dFed g H4
2 oW AANFA met o]FeiA, FuiEd Akl 4 A
YHFA et s GEe] At
- ozt FupidFolel o Eafujdeie] A Fete FFE AR
24 T 9ag A9 S AT gy AR A6 o
F, 25T 2% B4 B AEY Aeole dxT de) 2AA L A
o ATHAL7R). 2FTHE F381de] 25N 2FES A=T A I F
7ot 7b g IAEY HEFEF Ve EEANS S T ol 7]
A Aole 1 E37F R YEhEA =4 282 @
ole] o] =& HAujFod] A% EfMFAIe A3 X
UM 2 2733 43 283 342 ure] B4, Uy A3z %9
Eauige] B 2 e FR7IEE I P AVIE TEEtd 4
Auj ol oE AE AETEA 259 HYAT F=E H4FH
o7 AWByat gt

tle st

k>

Il BolulidFool gt Lajufaele Y
L SAEY
7t A2 EFESYHCMR)

&8 1056 AZRe] 93 A T2 22 (international carriage by road)
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& &7 Hstd UNRHAAALE (UN/ESE)olX CMR(SAEZEELE
+HF = Ak '

CMRE % $o4 373 23t ATARZOIN o|FolAE 4484
Aoke FEa7) A% BorolnE, A%, $FLS, AL 59 ZESU
A elFiAE e4AGE A8HA T B8 F4L 299 $5A9

of 485 Ao|BE, §89 ZF SHleFde AL=HA ¥=vg2

TEUY HYA T A FHEAL CMR Yo, 1961d FAE=EAL
£ 2F(CIM : International Convention Concerning the Carriage of Goods by
Rail - 1965 && © HA "WEF Y)Y dd g ACENM, §49 A=7}
A e FA B LIAE B BEY o FHolztxy & 4 9ok
CMRA 492 #4¢ HYS A= dild 1 a—?fHﬂ’S*‘ﬁ% A gt

A, A Sl YL 2Fdo] TFE f3 LFES FHIAE A
A7 Y g F et e (CMR 7&]23’L A13). volrt 4

& FHOE At 1958 CMR MG A= AYst

Eo] lkg BTTFS FH2E Y 2HCMR A23x A33, 25%), 1978
d AAAZAIE A=A T @7 SDRE HAHALD Esjuiatd 9
BEE FAANY 2ol Hdo] BT HP TF 1kgT 833SDR= W73 &
ATHCMR A233% A3, A&te] 75 I &3 £ Adoz 3
(CMR A23z= A5%). & Hste] die] &87t DA Aol I HYFH

AL gl BEY IS 7IFLE A, 1 YRR 24,
stad A3l AA L 7HAo)l FAdEHE AR Z2 Aol AA FH) ¢ @
TNE HE h:}4)

kA, 2529 F49 359 A4 CMR AH23xe
o] —’*‘-EHHH’WH«I A ARl I A3 FHE AYTR
ojty. 1A CMR A23x+= 1 A% € A2¥ o] &FQo] 4EL £73

1o

©
e
ot
rt
4

Al

2) Clarke, Malcolm A. & Yates, David, Confracts of Carriage by Land and Air, London :
LLP. 2004, pp.4-6.

3) 20143 2€ 109 #A) 1SDRE 147638% 9 & sioh,
4) Clarke, Malcolm A. & Yates, David, op. cit., pp.40-41.
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E S Lol I EQY AF7AS F31E sho] ZUTH(-- shall be
calculated by reference to --)2He Edel #HEY 7] dFE AYAS 43
o} JA02AN olF o|FAl s steel szl Fate Fo] A71A Hrh

281 CMR #2332 A4ges AYgAse 345 HasA vehd 9,
z '7AL 2H}s= 2as YA wAEA 2ETHbut no further damages
shall be payable)'® E9o] & Ro|th clo wiz}, CMR A|23xe £yl
Areio] AAFAQ A23F A1 E A2 o5 4FE g EUE T
A3 Py AadS FLT 2499 5B HA FHEd g
Ll A0 ZAY Z5E ZMAE FACIEE HAHY £ A& oty
olgd, o] HollA sAEALEFFY ol ¥2¥ FAFG Ak Ao)r}
Hoy & S Aot

. @)1 vz 4

AdEA g B3 FAYSA ol vBiAn 3 oA TF=
A, & ol WA A9 259 Sl o] st F7 A4z A

= o} o], 1924 AR Fo|1 FAol= FAHA &
g

<-utete] Afole Y AR #ANAM & 4 e Hbs} o) 59
ZEoz P2 QAY, ol ul2y FARAME A4F A5 (bl ke
ZFME & 5 dE uke} 2o] AdE ALY LREA FAHL Aok
53], slo)2 wiAn FAAA AR ALE A4 A5 (b} "The total
amount recoverable shall be calculated by reference to the value of such
goods "2kl Ho, ‘wlArs el & Ff(the total amount recoverable)'ol@t
= E¥o) AHLHAY dFd A HYA TS FEAY Bo|A, 2
2= e EEVMAE FAxspo A god ok Hok(-- shall be
calculated by reference to --)"Zte FALZE Hol 317] wEol] 324 4=

5) Ibid.
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HEa Su2s0lo] HolAFl0] olpt 1

o] At} vlwsle oEA sjAsteiol stEvte Fdted o Fo] A H
Aot} o] 712& CMR A232 A3 B A28 Abdsle
() FHolet & 5 Uk

ool #ate, A4z A5% (b)o YHHAAT &L HAE FA43=
TS FY AAST Pl T W e Aol &Fjujgdey A
e 922 7|F(prima facie rules)E FAHIL Utk @A o] A& 71E
& AL Ao BAAF =4 Adelaly sohd A4E A58 (s B
Al & gl o3 Fale A e AS PEEte AL o
2 3}_1_ olgigt WA AjdZx A58 (biels YA T FHLEAY
712 gtk 3k 4] elr}e

oleb= ©el, AYAT Aol st As = slela vAn 73 A4z
A58 (b)E Tt &3y "}7@%}‘%‘101 ohuig} wjarel el A gFAClGL B
oAtk 2 ZAZME i) S$EY M-S 2ag de it Feidgql
TEALEAE 718 ¢ /o A i) HYe) MAS 22, e 7t
of olie] FYE 1 olFte] FUE JAAHA FEve RE I A
FA01E Y e Aol wiFe] 25U SEARR Al o]Ye) A A,
i) 592 A4 FHEAE FP3A FAE s ¥ & s F
AN FAL AL AL UL, o|AAY o|dYHFoFT wjAtdlo) izt 4
=9 AArtFeE AdgoE F#¥E L AT ste A Fol ALH
2 ATp10 ®F o) Asf= CMR A232Y #A3S I =A=2 X girhil

oft

6) o=, CMReAA = FFA 7 ofdat 37 2 2 A7le 7HFe)a sk oA e
H]AH] 333 tEdthe value of the goods at the place and time at which they were
accepted for carriage).

7} Anthony Diamond, QC., "The Hague-Visby Rules” Lioyd’s Maritime and Commercial Law
Quarterly, 225, 1978, p.248.

8) Ibid.

9) Ibid.,, p.808.

10) Hakan Karan, The Carrier's Liabiity Under Infernational Maritime Conventions, The
Hague-Visby, and Hamburg Rules, 2004(JB BS &, “i& F4RER AOEEEHEOEREI>
VT - EERE DR ESRGOEIROERE D C o T, "RIEELSEE, B2k 2k R
FESSE, 2012, 2E1M AQL), pp263-264. T, o] MM ¥ FHL AAFT
= Zo| ol ot7A Y FAHE A Felo 1Y + Y= 2AE EX e
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AzrAW, sl 2 Bl2n 33 A4z A58 ()Y #Aels CMRA 244
o2 & Ho| gk A&d vie} o] IR CMR.A23Z A43el= A4
A EAE B UER £, F TAS 2Fge Sdle A WY

&lA] er=th(but no further damages shall be payable)'= +%°l A& Aol
th Fo)2 2w 7R A4F ALE (b)E HYA G FHelgtr oy,
CMR A23% A4ztst 72 Hast AYaste] FAEL 3o H|Lu] 39

A 9 ABE=A Gkt st duEojor & Jart gE Aorhl2
2. 5EAY 48
7t 98

Q& A 1899(BAA 32) el AAA S Fotod FAARY 71Z2E el
Aol Sgiel JPAE AFE Hed AoE TEHY YU Jdd ¢
it o] Bad G A AR 29 dRoeEMe 2 e 23Uk
H) o oo Fabae] Fe-oke) vine] SlejM, 19 T2 Aeole &gl
A A5802 (Ut AR AL3TR gl el o WA o] & &
% & Aoy de EUALR 259 BEe HAY leHL e H 2
oz, 59 BEo) HA7F AE Ass0xe] 2R ZAHANUETT 8
AL AEgsidie & o
£ A4 A0z AA 2EoEA EH}EZ'! A RE AL, =
Fagh & A" eYo= /\1&3}71] ¢ gl HFo], +FF
giEo] 9% & dEAE S0 g ¥ FFEN AR IA
ok A % £ fﬂﬁH’ﬂ% 40 o]F HAFRAY AAE

fr

-

o

B R o
ml*.mloruz
N
2

A

o £33l
1) Tetley, William, Marine Cargo Claims, 3rd ed., Montreal : Blais, 1988, p.235.
12) 78 FEs2, Ri#8aRC, 28M.
3) MeH_-HHR, "ERNELRERE, BER ¢ BEER, 1964, 209H.
4) JH BE, RUARERSC, TH : BHR®S T SER, RS, 205
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A FaFEelo] Fluaolof oFt MalHE

ANE 73%’-(%1—“& T A|4162 A28 ol o E wjAbe FHo) ¢l 3§
£ Mz HUdA A E 98 widds FH3styo

& o 94%}21 X OJE% B 57—}11011*“}—4 SE5EY 7H4E 7L R
2E71g FitHE 239
AE o)g EARE] B2, m%a -%%%% HFsEe 9oz e o4
et T e dAuAE de AL A ANEZ 571499 oA
& EREY I fAE T oy I Savigdde 249 oo e 3
Ao ALE A, YA L, F AT G T Ao T g9 &
A9 7AFd) gk & QB U A416R (St U A3933%) %)
of dAM JIAHX e &4 Eauiae WS ARHT, SEE AR 7]
& 8ol dalds Ads FEEA Fevhe Aeg gy st Aot
olAH, Fe EFY &FE I &4 B3} wiidsior & &3
o] Belo] HAstel o3 EANAY 2714 RE ZTAR dd, Q8 E Al
530Z27F ¥ Y A6 A23te] BHEHE A st 7Rl e A
o tizted, HAY A -Belle A LA Uty BAQZTE £§ FA
S} E ZAZ sle] A ufde] HEe] duEY HEdrE HAAS A3
Sk ofua), dEsisl 4AAE FAdE Aoz gIsive At

olFA £5UE BIUL S FH2 195092 A S g
9 Sy B A A AS0ZY HA ) sk, P I A

15) B ES T WO E RRA—, "0 Y X 5 —NHTHE, RN BESE, 1073, 43-
44478,

16) 18 W5k, MHBH, 8T ¢ BOM—, “EREARHEKL 2 AWECREAEL £ OBAL
HUZEZAORL", "YaVAk, No 693, R @ HZEMHE 1979, 108@ : TEEEISH,
"RERFIFREIIFNT RERANWE, (HBRENE, BO0% B, KR ¢ EPRATE
BPR, 1961, 486, TH, o) Wiae AN, HEKE “ERAOEEEMRELL %
ZEORBLITARERM, (PELR, B2 WA FEAE, 1083 25E cldolAL,
249 539 FHOIDT St AL VAT, 580ZY 72 AR ABAY Do)
N&E 92 2 s 2 $AY PAE ERsE Aolhn

17) AMETARE, TEREOWR LRI, TN | BESS, 1953, 68-373E ; SAME, THH G
TRk RME- i\, (RaTH2hR), R ¢ Glocd, 1993, 431 © TEREUERS TREGIE
(F6RR), B : 5L3CE, 2010, 319,
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ETH R, P20 HIR

AN AFY £580) B 1 o U YEHA AIE T AL 2
7, 1 AAS $4 BT E6le) wPel TA s Aol 1 /e B
5 2357 st AUHo2 oY Aotk T} SPE AR 94T &
o MAAYS AR, SEY ARG 47, T 4275 AF T
Wafel iz 7pAY BAE ob71EA Hol 1 AAMZ ofFl 2 719 BIY

20 Wi B Fot w3 Aol AN $9 A wEErh
olsh 2e Fo| olFold WAL £ &HEA Y Aol 2w
Hake] 418 (Receptum) A Y0228 falste JABLFNA HUHY
Zoo]2 +AHADT e AP ML BT & Rolthy o] L
Ay AS0ZE ALAT AR QBT FetARA® IRS HYste
= 2A7 YeHEE d9t 22 4ug U AEs)d olg AL
drh 83 Az o 9 aye) 2uel 592 1998 A AEE B
S ARl AHAY(FANY) 22 FAY ALE FolP2 ATk

v 54

1998 AR =9 49 CMRFAZZEFIEENE 28 £5T 2o
Fg BAoth EY AAEALY FAS AYFA B FAHOE
AREE 2§50 2459 FHAN ARA7A AT 24, S R
Aol wE & Wae HAYs FRIAMALE AP, +5A A

18) /NIT4S98=, ATIEE, 3650,

19) FHESE TRETER (B2, TR - THERFL 1989, 473E.

20) M, “ERACEML, TEHRoOBR S, B FEN, 1059, 346-UTES 24909
4 94 g Hig AL agugade) APHE HAE HA4YE(Receptum) A Yl
g3 S¥s) 2AL YL rgail ARMOZN FHOE o Ytstr] Hale
dAEe] g Aelz HFAANYFYE HE Yol YANE L38 I 2AE 42 YH
EouM A50Z B HBIZE A Heier fry TR

21) DAE, "Ede ALde) £2] Ay v £ lE AT, "yYE, AITE LY
WY, 2001, 10, 4¥ : AL, "BPFEFAYGAY] wH A g A7 -He
HMEH PFL A0 AT, AHY oY, 2004, 2, 252%.

22) AR “S4e4e FANE HE YUEF AR, "FAANLD R, B A2E F
A AN G2, 2000, 12., 141-1427F,
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Ay SAIE0I] Hu ATl 2|5 X3t

= TFEY 249 Afdde FHA E 2 A7t gl 2259 7t (der
Wert am Ort und zur Zeit der Ubernahme zur Beférderung zu ersetzen)©]
F(A4292 A1F AlE), A& Agdle IR g Aozt o)A
4292 A1g A2E). FAA FoAxz L9y HA2 0] HjFe
F9(grofter Sorgfalt) € 3d=lE & 4 93, FAld 2 2FHE HRE
7 e APolth(A428z). Q714 HATe] F9 (groBter Sorgfalt) & ZrH
%9l A5 (Receptum) Y& EUF Rojr}2d)

a3 59 AANEES CMRF I3 HAR A4z AdH939E 4
Bted, A9 HAAR(A426F) W SEHYAF(A4272) Y F4o| HLF
A g F FFRNE FEEY FHAMEH AEAZA Y &EE E
A &8 g AdeEed disted AN A R AAGlel YA e
ALz fFAsAT °)ME CMRY 9F¥2 2 =9 AF4HL 2349
(FARY)2ZE HEoZ 22 A gt

Y MFAEL &9 AYel A3t AFHAE A g3} obg &)
A Fdell ¢ AP Aol A joint) +RE I EHLE I3
Atk = E4E] Aot AEY AL EHuddL FF kW
S| (A431E A1, 23, og, e A
oltHA431Z A3%). TEHESY 4R F
A 2R 2fstd FFE HATE 74RE
FE T2 a2, 28EA] ¥ 71X E dAEd &%
o2 g HASTH431E A2, &89 @
& wolls 2 Ak el #E&3 AYS ATH(A426: A2,

w5009 Aoy AYATE 25U Ee 1 HEAY 9] EE
Aol g7t Ante AE dH3HA FREA 3 A 2dte &t @
A Arede HE8HA gerh(A436x

—
-

—

23) I3d, AAEAYE JUE £ FALAYL op R, oBY S3td Aol & F
ek, ¥ EopAdiele ESAIg] A4 FARYez 2 YAtk
24) A E, @9 =&, 4T 0 ARE, ¢ =7, 2529
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"ETH EER, 208 RN

fafpfatel B W AIIE HAulFo| o Mg
1. W A3zl 47 &3fulde] A% FARGF o A% AT

7t &89 A R &Y TR

sog 494 e opld TAsielde BoTh odd L=
S AL e Sk mgo) Eafeldsl Wle] Hatl
ABZAA S SN (A1) % FEW AFOR A% Lo (A2 1

gojAekdol s UukEs)(general damages)? FE£3]
{special damag s) WA ZA 2 £3)(economic or consequential damages)E
JTESTS) AAF {‘-tﬂH vjArR Ao 2 A o A7FSA (foreseeability) & A€
3 Ao q._q_ Aola} & 2= 9T}

2 ot WY A3032E ARAAHAE] ozt 4B Ty A4l6
Fae| A fRE, & 9¥ AdleEe °§ o) o} Ak Aol B3 thEAQ
B39l Hadley v. Baxendale AF#28)¢]] et fA oA {2810 29 o] Hadley
v. Baxendale TallE 18C =g t‘d?il'x} Ful 2 (Pothier) 2] o 40 &4 A

ol 73E e
(53]

25) Eisenberg, M. A, "The Principle of Hadley v. Baxendale”, 80 Cal L. Rev, 563, 563-h64
(1992).

26) ABel-7A7e-7ws, (OhyEsle), AZAL 2000, 922-623H : o|2d, "AHEEE,, ¥
Al 2000, 2879, §] Wy 39322 4H4 T € 4 UW 21]416171- g59 o
FolA freld Aok g8 E A4ER A2PE 5 tAE FEE AHLR By
sle] el shaA ) {’r o ol & @A dAgTiy duEy 3ith- AHE
7, TR AR - R RE,, ERCRS R, 2005, 157-15081  TFHEME "HEREHE
O, KRARERE, 1971, 154H.

27) £sjuatel ATE A5y Bolez iy T4 dAsls &g wAEA e s
F2Hoz @t SUE AHOE s W4T SHFT HBE A O ARE
ASNYAL EE AP 5 ANE Wels ADAE T A4S BFT & Ak

28) Hadley v, Baxendale 156 Eng. Rep. 145 {Ex. 1854),

29) ol e A(RF), 2874 : o] £, “TY A303Ze} BHANHAAM Y 7"
PR AEAT 123?_ 7«1} Z, seEAabg el 2007, 2749 RER, §UB#E, 157-158m
kg BUIRE, 154M.
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AtEA SUS SIS HUNAFIO o8 HEIHS

FAVTDL FHHT U3 o)} Zroj eyt St AL FUHP
#F 3 dEF, ¥ A9 2L ASE oAA & JEHIAT EHHANY
FETH2E Dr|gdel AHEY Attt AolE 7HHE & AT

& W7t g Sl ALgNNe] AES F4e 23S AR 24
ST 2Fste Aol R EhFdte (A A 4A)3 AgA
24 AgAy ARG ZA2A F FARY 2E ARG T glel
2% 5 e FA(F UA L))o AY Elojnh A, Hadley v.
Baxendale @afol SUoA YU "F GAAIE ARG Aol AFAAL|
st H7IEAUGL & W EPFFAAZE AFAVLE st ujihdolef
g &HE o] AYANCREY AQHLR F AEY §4 A w

(naturally, i.e. according to usual course and things) YASATtT A%}

30) AFH, "L WAAA Y F27, Y BAARAL MG el A
EA), 1990, 93-%4% ¢ EFF "BUYAE IAE o] Add AL Fodg 4
Z1E3 2 udr1be) M7 THLEA, 9 A88E, @YY, 2005 2919,

3D S uy Adex(Eeulide) TR W) (1) &HMYe AR FI3te AR 0y
AFE CAAY A7t UMD ESARUE YuE HEsefol Pof (2) UM
Ex B9 MEE of 2 Esulie] HaodAE Ao A 448 Zes
o 30 ¥8¥ FAE AT £ Aok BPo] AEE Ao ol AR 2dsted F
HAs 30 A7 TRAE AL 220) AR wAY AP T I FNPPIR
Agdd,

32) &34 29 = 2790 29, 922 28 W A7t 48 Uy A3zt
2ol Argoltfe] Ay St Wed B Y Adl6ze FLHE FEE $YH
A FEM W2 52 @3 Yok Be FE VY A6EY HES PN 2d
Zo] vl e EHd BadE APl AfAdT we} Gestaol ¢ Aol
3k orrh AR AMdl6zel AL FELE A oA A9 P} 1 H3lele
Atolel] EAshe 43AABAY HAE W83 F A2 AT} Ao ¥HsA
of & AL ohEE BYHd] ¢ &afujde] HAE AP AAME F 29 73
€ fFdte I AskEd Astodol Vb @ 1926(KIE 15). 5. 22. A%l RIMEAR +
Ml (EBAL BF)E AZZ O9Y Adl6Z] 3t &3el /7 B YHE Haz
o H4x WA Uy A6 AEFHM) AMAH 8t I R EE olH2HY 7E
g o9 FEE 2L THY Do A& ¢ & QAW VY AdI62E §
A FETUD SEAE A EAe] XS 2 Aol g SAAL, &4 AdaH
8 A8 AfH5d Lric AEGAE HEE FHE Fo) HA AP Fd)M 4}
s A Fol ALER UcHimE—4F HE HAREI ME(10)., HIEM, 1965,
41-46F © FHER "TETRIIBO IRERROEN" "BAREREHERET),, BEXHE
ekt 1979, 3@, .
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{Abstract]

Study on the Principle of the Fixed Compensation for
Damages on Carriage of Goods by Road under the Korean
Commercial Code

Yang, Seok-Wan
PhD in Law - Professor, School of Law, Jeju National Univ.

The carrier is liable for damages sustained in the event of the destination
or loss of damage to any goods, if the destruction which caused the
damage so sustained took place during the carriage by road. If a carrier
fails to prove that he or other employee of a vehicle exercised his duty of care
in reception, loading, stowage, carriage, keeping, dischargin'g and delivering
of the goods, he shall be liable to compensate for damages caused by loss,
damage or delay in delivery of the goods,

If the goods have been lost totally or have been delayed in delivery in
arrival, the amount of damages shall be determined by the market value
prevailing at the destination on the day on which they were delivered.
Incase of a partial loss of or injury to the goods, the amount of damages
shall be determined by the value prevailing at the destination on the way
on which they were delivered, Where the loss, injury and delay in delivery
in arrival of the goods have arisen from the intention of or gross negligence
of the carrier, he shall be liable for all damages under the Article 137 of
the Korean Commercial Code. |

Article 393 of the Korean Civil Code specifies general damage and
foreseeable economic or special damage as the remoteness of damages.
Specifically, in Clause 1, it prescribes that the compensation for damage arising
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the non-performance of an obligation shall be limited general damages, and
in Clause 2, it provides that the obligor is responsible for restitution for
damages arising under special circumstances, only if he had known or could
have foreseen such circumstances,

The foreseeability rule has its greatest relevance in 1imiting recovery for
consequential or economic damages, includiné loss of profit.. This foreseeability
rule can be traced back to an Anglo-American rule initiated by the English
Court of Exchequer in Hadley v. Baxendale, 156 Eng. Rep. 145 (Ex. 1854),
The Hadley rule is deemed to have affected the concept of foreseeability as
a damages-limiting principle in the Japanese civil law, and also that of the
Korean counterpart through the Japanese civil code. .

This paper deals with the principle of the fixed compensation for damages
and its limitation of carrier's liability under the Korean Commercial Code

Key words : the principle of the fixed compensation for damages, totally lost, delay

in delivery, general damage, special damage, special circumstances,
foreseeability, limitation of liability, damages-limiting principle
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