TETH B, 198 %24, 2013 8. 30
B kPR EUBRTT

3| A} %1 FZ3)o dist AujF AYPFLe A
A Study on the Regulation Abuse by Controlling Position
to Management of Corporation

5 9 3
Huh, Duk-Hoi

g x

.M E

I, G B|AMAL HHFO|ALL] 2|8} =42

l, 0|= AL}, PCOAH XUHFZF2| o|F 2t e

N, S FAHA AMA HTEEALS] MO

v, AA HASEISIZAIR S2| #elur T FiMulol
wde

TExE

B ERS 93 HAEA MEolde 9¥9) 8 W ALL PCGA
AR G134 U A Sl ALY SR Ay
e Egle] AMY A40172)29] AAEeHS AARE S AFEFHOE
A FAHE HEA oAllA AFEAAE A e AAslE AHS
234

r-]n

)
.-@r-ln:

“

W Folafel Sz, olAolA) duelRE RASHEA A 9 Ex
Qe)7t AEDE WAAH WFoAE Hald] dtel GRS AT 9
ouf WFoAlY AF EE AN7L QR E FuaAY A et 9

=EFEY ¢ 201306.25
AArgEY  2013.07.29
AAGAEL : 2013.07.30
Csful - A0S T D3

- 415 -



TED B B3R HoR

= Afele Aol HAETRY AL At FH= AuFF WA Al
A7} olate) AFEAHG st X F) = AAE S oJAE I AA Fel
mel FAHOE QRS st Arole wFolAtd sFRTHL BAstE
Ak ol ALL PCGE 7€ @#vS FoiAste AMFFE 2719 A
2 AE oldete] sie ALY oS AFSAE ol He FAAN
o|7g REdrpy A, AuFFlA FAL w5 AFFFY o)dg H
satdo ste 55 AL ok AWFF7E HAe Wt FHA5 Qe
AejA et FFHS oldstq A7) A o]dS ERIE AfdEs FF
Aol ol fwte] HY o] ¢late] MAE &I E wiAdetdof e AU
AE ob&2® T Utk 25 FEY Fele F5 e HA £E FF
B570e SAFE FEITE BASIE vk oA G FF9) R g HA
2 ato] BALY] 7)ol £5kA ol # A7) A 4FE AW A i
o I Agste AYe dFse Asirt AR AFAHL ok

AHE ANFF T4 AAGEE A7 Fato] A01£2E =UEA
o}, FFo) tiste A & tE FF F9 ojoL wHleol e IR E
AetA &3 Aok ol#d AWM F2E st § #HS A} A
TFE A EE st A9EAe AfrtsAdE A B o}
g 24 el AFEE AR 2y Ak 2k 9 AR
Zol AujFFe] ARg AU 12 FA Fe dHel 7 g4
olgt & & SIAW, A40122E EAde AF HAF FFI A7 FHS
Ad3he gl GRE ¢ gl TASE 2k olEE YHEH Hgo] ofF
ojF ok A A401=4927 2 YHEEAES AT F U B ok
AW FE WA A A = AGS AujHePale} Ber Auf st
£ TEZ F e dAF7teAE AT Hol, AMFF WA AuiEate
g8 AujEe FAZREH A} B FHIAL 2L 0B 27FF Y

AAARZE 49T F S g &0

2 T 8/ o

ZAS] : EiFOIAL olAle] AR, AuiRTe FAANT, A4 YRR
o A, Ak AL AL, YRABAA, TARLR, T}
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EAfe| IFEY e XY X282 7H

1. M 8

ZAgAE 1 A48 AYH AR Yaed FTAL YAE F Ak A
BEF WA AR EATE A19L@ ANFEF WA e F
Z2A 43899 A4S FABA D719 AAIE oAE JART T o]
At 28 WA WA N92RE S 97178 B 1§ 249 9
Are QRsh A) #8 AYS SVHOE ARHT AT AN olAE
HHH02 o)g FAHTL EOKIE o8 AR FYsE ot vy
8§74 oRAAZ AL oHW PP FAYE AMFF7 &7El
245 BT JOWME IFFWTE B BE ALANS ANAT,
I§HolRE MEEY VL AUT NS BA 22 F3 Ask)
Agete AYe AR Fevhe Aol Utk Iuished 19984 ARAEA
£ /197399 FRHE FRAT o)Al AYS FBsE ALl
A7} ehddlE $RHL HAAG AP - DU AYSE AT oAz
gAse A EE Ae] WY YL FPAES AP AP A
F79 4] I8 Fake) 2do] AFFE AL AL BHAAH =99
A AOLRSZE 379 9T B Fo] AW AN Pie] ol F
AFLZA B 9E Aol AFRE ZUSAT. olHT Y¥H HeE
Qsel 9 F49 A4 AR IS Aske WAL o FOEA U
239 ARFEAE ASAY B ozt WA AFA AFHE TAE
w237 9o

U 939 20068 AAES JALY olAle] sl YRR G A
§ = ANE BAHOZ she AFRS UiFolAHshadow director)e} 48}
T, 712 Bed 2 FREIA AFHE oA AAITE olate) LR
B BH0E PN oAy YRYTE od FHE AW 9 2

1) BE&, "HArE Aed,, BEAL 2000, 4579,
2) H7)4, "TARAPEE A2oh G, gAY 2005, 6768,
3) BEE/AAY " FHAPE(3),, FFAEEF ], 2003, 293,
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23y A7} ALHE WANN WM FolAlA AGaTHT FRASHYCH, ¥
Folate] AH EE AN olare ARATE AVHAL ART $2A7} 2
£ g Aol BAVTT FAHE GPS HT Yok T 0T ALL
PCGE AMFFE 927 Y= F4 50% I4E 24T AU EE 3
Ao} AQ EE W) AMAY JFEL NAT e FFE AAHL, A
WFF WA A EAe] distel Y AN o1& s 4719 Ay ol
& H=a7) 9% A =E 498 RdNE o HE FTIARARE 2
Bz, ANEF WA AN} 9 AT AV AN SR
S AT FART Y FW EYAA BAE FAYAY DEFRE 9
Yol U AL WA £ UODE 25FFY A B oYL
A% H5AE 7T 2 WA I JbsAe) WY 23 2371 A4
SEFE 28779 oo WAselst B HAMYY JRE FUn
W) AFFEE DEFEY WANA FAYRE PRITT BT 9
07 SHe FFE A A % FF YL WM FUATE
GEFE A4 R 25779 o] HEselst B 9RE 2UY
T 45T doks)
olsh Zo] FF - T - HUME A)FF] Wit} i % ©E FF
o ojolg Wstelor B WA ATE Resy, AT e
ANEE Gesel HA EE FRoA S8 FE ASolE SR o
@ AYL FHAIT Aok FNA E shoh o] AWE AupFFo] U o
274 A G AMeN AMFF S Y A1zoe A9 Q
e YU St whgel 1 Aol 1 WYY EJL IR Unk 1
Pote £ =B AMFFIE A7 AL AANA D UE A o

2,

i)

4) Companies Act 2006, 251 (1), 170 (5), 178 (1) (Bennett, et al, Palmer’s Company Law *
Annotated guide to the Companies Act 2006, Sweet & Maxwell, at 161-162, 249 (2009)] .

5y ALL PCG, § 110, § 511, § 7.18.(The Amercan Law Institute, Principles of Corporate
Governance, Proposed Final Draft, 19%: o] ‘ALl PCG'a ¥},

6) BGHZ 103, 184, 195 Linotype'.
7) BGHZ 129, 136, 142 'Girmes’
8) Raiser/Veil, Recht der Kapitalgesellshaften, 5. Aufl, Miinchen 2010, S. 74,
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AL R hEt XuhE X H=Be| A

¥ AMES 9EY A% 2o 43sE AYL AT Y: AF L9
g MEYs TP Foa Y ANIZ29) ANLRE ANTFE A
d7EH02 W}

I 92 SAHA iEo|Ale ojSe} M

1. Wi FolAte] 7dst ¥4

d=29] 2006 FAPY (Companies Act 2006)2 ©)Ale] #8eE HEN o
AL AMEAE o)A, B FolALE Ure] A3 Aok WEA olAHdirector in
the act9)® 1 HA 32 BF3Z ojAtY] A4 de AE T
TABI o]AL8] sde] @3t AAFYE FHstT UTh(A2B0X). AMEY A}
(de facto director)® © AUl 32 (defect) 7} A= AL @ AHE A
Ag olAL @ oA AAE oAl @ s oete] Ete 2 AALS YA
T & gQE Al @ FNEAHpublic company) oAl BELZ PFYE H &
A oJAtel whek APRZA7t FER] Aol I oA T3, o|Ed AM
g o7t olAt2 A YT P9 FEITT FAHNT ATHAL6IR). FHA
oA vl & o)A shadow director in the company acts)@t &2 FAlebe] 3
Aol I A8 A F (directions) T A (instructions) ol weh FALY] e]A}
ol A EAMH (accustomed) 0.2 39S IEE 3= AF@(a person)old} A9
Soh(AM251E A1EH 9 ouk, ojAte] i3 AEIIEA A (advice) & 3

AE W Fo|AlR Bl rErh(A2513 A23h). 28l Hel(a body corporate)
< @ ojrte] gytA 7 @ ALY FR1E 23E FHAteke A, @ ot
2 45T G A 1203 Ade) B 73 5& ALHE Ao @
dte] F&3[A19 oAt 11 Y AF e AA ot Pt ol

%) Companies Act 2006, 251. “Shadow director” (1) In the Companies Acts “shadow director”,
in relation to a company, means a person in accordance with whose directions or

instructions the directors of the company are accustomed to act.
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TAL B, W19 o

Do T WAL E&3Ae BFolAE BA ST FRITHABIZE A
2%, A3, DU ANBAE 99 ASE AT BE Y 7R A
290 3o} E&IA ] oA EAHA AN TE ANE BaE A4
£ 2 sAY WFolAlz HFETh0

CESREIEE
7. elae) Quel

A9 2006 IFAHE AEH W 2 FHWPA AQHBE oAty
Ao gk A1) 9§ (fiduciary duties)E o)At YU¥teF(general duties) =
e B30 E WASY ohgdt 2ol AT Utk HAW Al70RE gt
Lo} Wolel A 3, oAl Al thdle] A1T1E WA A1T7R A
AslT e YR E EEHHALIY a8y HIT olAHa former
director)= AY Aol 4A B A4 AE EE 7159 {Ed #Ag AL7BE
9] F g A3AZEEH o|d& FHFHAE oh} HE AFE FFATHAL
g), olelg Ut 3|Ale} olAbe] BAM FHEEHE Ro2AM Y 9
F 2 gy A 712§ Aojm=E oAzt FALY st REds o F
of Bt g Y 93 g€ FHY deld AEse EYS 7RRITHAS
3h). =3 dukFo] tisiy e Hely 4F 9 FHY d9s s L

2 sMsly HLstoof it} YRk Fo A A8 gl o]d 453t
Ay 93 2 ¥y JYE FEIof FoH(A43). oAt IwroF
ol AMS3le Y €A P Fuy A7t wiFolAteA HEHE AL
I MM v oA AR ALETy FAsE JATHASE) 12

A=
—
=
Lo

10) Bennett, supra note(4), at 161, 162, 249.

11) Companies Act 2006, 170, {1} The general duties specified in sections 171 to 177 are
owed by a director of a compary to the company. 9= FAPEAF olAle]l A6k )& &
3 Fy BRHOEE 24T "HF9 HABEAN o)A o7 F Y H K& AN
A7y, A27A A3Z, SFAEEE, 2008, 429 o3 HE

12) Companies Act of 2006, 170, Scope and nature of general duties (5) The general duties
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BlAl2| HASE ol ChEH X|HE XSl A

ojAle] Unt R = @ Ad HE oA AHAE stk = o F(duty to
act within powers, A1712)13) @ 3FAite AFL &R soo} 3= 9%
{duty to promote the success of the company, A|172%)14) @ =HFHog2
Aol sl o F(duty to exercise independent judgement, A]173%),15)

@

gIA 7o, 54% /1% ¥ 2woz ARE PPslol e 9%

(duty to exercise reasonable care, skill and diligence, #174%)16) @ o]¢ &
E39 ¢ 7 (duty to avoid conflicts of interest, AM175%),17 ® A 3AZEH

13)

14)

15)

16)

17)

apply to shadow directors where, and to the extent that, corresponding common law
rules or equitable principles so apply.

3ate] olAle & P(constitution) ) whel HHE ster ok dF AFE R4 EFE
etaie] sPaldteiel @ o] Ak FARTHALTIE a, b).

BAre] oAl AR AA Y ©]9(the benefit of its members as a whole} & $35ta] A}
9 AFe F3€ M54 HNE{most likely to promote the success of the company)
£ 94e 4 e PHeR A44d3A(in good faith) FE stedof ot oAbz} AAE
el oiM @ GAAAROE A3 4G ¢ sUs A71F A3 @ £H5HY 019, @
TEYAL 28 71eke Apeh HArere] ARA AL EHE EAE HeA @ BA A
o} AgAlE] 9 B3¢ v G ® A AREF] @ 52 94 FAF
el I FE4, ® AAAFETY FTAT Y] ey 5 0=A TE ek dvx
TARHAT2E A1), HAE] SFo] Alde] o9 o)8] ZHOERE BAHAE W E
AlgE o]9] o) AL XFEHT YT P #Etd, A2 A o€ feto
Falel A3E ERgte AL AP 5XE S48 HYdA I E4E ARARALIRE
A2, BAPGFEAYREE oAl sty dA G AMSelA FHALNARY  o]9){the
interest of creditors of the company)$ Zadteiet 83, & HAAR}e] o]9L &)
o HAE FTE 275 T e YE(ensctment) B TEY 932 g2ErE 278
A BFE 7T AT72E A3,

3|Ale] o)A SHAY BRE o §ud, ol o)Akt Al A} 2A (discretion) 8] 2
AE Agtsle Fibehe] Tel(agreementid] WM AE AU, £ BAY] H A
AdAsls PPeZ 95 gle Avdde 4 GFF us AL oy R FTHAT3
Z A1, A2,

3|ate] ojAle H&% 7% £ THEA #Heldd FE 71Eeok @l 9714 e AR
Fo, 4% A% € JdelF @ FHAk g FA A AT oAt ARE S 3
of Aoz /e e gutEdd A4, A% F AE @ AT oA Ao AX
Sle YW XA, 71F% 2 AYE 45 TeE] FAES AR e AT 71ER
oot gl F9, 713 2@ AL Hu)FeHA 174 AL, A28,

Fale] elal= 21714 o)3 FAte] o]de] FEIAU EE £EE FEI7 e A
PG 3.7k Ho R ofAAE FINT AAY = M 37 AT AL Has
ook 3tz oF7E ACHAITBE A1), A1RLE B HAY A4 AR T 739 &
2o 94 AL AP AL AR B 1HE o888 £ deA 9RE BAHA &F
tHAL75R A2ah), 9 o F= Hatee A# Ex oA (transaction or arrangement) 3

- 421 -
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0]2]& WolME olY HE 1F(duty not to accept benefits from third
parties, A176Z),180 @ A T= Fo] B ol #AAE AXE A F(duty
to declare interest in proposed transaction or arrangement, A177Z)2 T4
o} Itk 9 olAte] SR Z Ak 4FE FAstolo} F ARE /)2
B HAE E "R fEolth o] F & olAtlA FF9 7IAE L
ojof 3= SFE T3k ROEA A7t FEteol st FYFEAE AA
3 JE TRl HrtHE ek

18)

1%)

20)

it wAse ¢S daAe L&A GerALTE A3Y). G Aste] e
o g Hel 0]93E 7M5de] e AfolAY o)Ak Sl (authorised by directors) &
we Ae= Algle #wsie AL ofTh(A17AE 43, oAt S & o ARt
AlZAH private company)$) 7AS I 3Alg AAd #ig £398 FER IO FH @
= dels i Abgre] olAldlA AtsE 2ES UL de dHeE o FAA
{public company)¢l 7% 1 A8 @) oAl et &F Al FedE Kot
I U Wele 7 AR A wiel ojAbelA AfElE g€ de ELE §g
(#1752 A5FY). AYFY UL G Aleld] #F FEE 3= 5 A0 HFpe H3
TE 8A4LE #F oA BT EE O|ABAE FHAT olAME AE FEE oo #th
sl ALk olaf| 2A e oAby HFAAL AYEtY "AHOE FhelE ool (A
175% A3, o] FAANAN dFEL 0|9 &7 FE ¢ YF0Y 5L TFEPY
(2762 A7),

Ay olAle AU F EE o)ARA ofufd =9t AHEle AIRRREH <)L PolA
= ol FBoHAL76E A8, o971A AzA@ HAL A BAH<A(assoclated body
corporate) Fi Al 2 I FAHAE $5o Hse e AE YnPoh(A1765 A2
g, olAl7b Hate) HRE FYEle AERREH B2 oYL AJAZREEH L cjYe= B
A FEHALTEER A3, =7 o)) £Ho] FAFRLE 0]9FF FtFHe He FS
= A1ge] GF-$ut2 oM TH(AL76E A48, o] FAHAM ¢]dFEL o) R
E 9 957 SE5L xFF(A1762 A5,

BlAbe] oAb ojuldt WHOZE ALY A B 439 A¥d dizty 3 - HHFHL
2 o AAE A= ALE 8T olAlE g2 ZE oAl disty & ol RA 4F
(nature) ¥ AE(extent)E A7stedol FTHALTTR A3, A A oA o)
AT, MUER B Z2FHY 5A LR @ 5 AR A2, o) FFd
=A% olgj A Y A7t BAE 1z 8448 A FAE Azsteop SeHALTTR A
38, o) R &dte AZE YAzt A e A HEl) Highe o FoiA
of FTHANTTZR A48, T oAzt ol ANE 1A RatA W olAtzt sl A
EE A AAE slA Kale Afde ol dA Y AxE 2811 GetHAITTE A
58h), 2e 2 P ol BA I FYHEE o|YFEY shEAo] Yl AL, UE o)A AR
7h 3G ol AAE 23 UAY EE D clsBA oA EE A#e] FAC wat
AA g A48 AEE v e AP o)Ake] dFAgS AHF AL AXE 28R ¥
= A177Z A6dh,

Department for Business, Enferprise and Regulatory Reform (DTI), Explanatory Notes (o
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B2l SRl ChE: XHHY xigEel A

. QuielRe) WEolato] B A goln

(1) 3AHE 4 2 Tel9] HE

2006 FAPH A170Z2 ASEE “o]Abe] gube]F e ol ALEe TelW
947 9 FHEY A7t FEHE Aol I B JHAA vfFolAtelA F
SR Y FAs Y Utk o] #FAL #AHY F7te AT we ¥EY
o]A}7t Rgtals ARt IHE wjFolAtllA AL HER 4% EE o
& A% AL o" YiY 95§ FEseAd die 973 FHY
o 27e d¥E 3T Joh) FHHE Akl g oAl AR
(fiduciary duty)7} WiZe)AldAE AFH § USR] AR et YL
19854 AP ] wjgojAte] Helm FHI Yukong Line Ltd of Korea v
Rendsburg Investments Corp of Lieberia BZAd|A Ht}E BAjolH glo] uf
FolAke sjalel] st AP FE RaEdtcky fAIE b 2lc}23)

v 20069 AEAY FA 9 Ultraframe (UK) Lid v Fielding AHz <l
A HEAE s ol #AHete thga o] AAEA |AIEE Yk F,
@ HEY olAte FAatel] dste AUYFE Zoh @3 olAte FAFE o
|2 FEHAZ Be Ao olal, Re Lands Allotment Company [1894] 1
Ch 616 ©AAA FAIEE vpet o] FARS HAAHCE W3ty 3= A
Aol Atk FAM Adgeratet AR A7 QG E, @ AMEA olAbe
HAWEE olAlE oA Rl oJALEA FEE FYIa ks HlA HAl O
3ol o)AlEA Y RS A, @ HlFo)Ae FALY] oA E FAI 3= Fut
g oAF A718 AR Ee A g BAHE PHE JFEE e A

the Companies Act 2006, para 306, 325.

21} 19859 FAPEA WiFolabe) BAME ©|F7), "E=S4e] 18R o]AMshadow director)
2} Felo)AHcorporate director) - A8 A AFA |88 & Sl=7h, TAAREAET,,
A5A A1z, F=3Ar e, 1996, 262H o3 #A=x

22) Bennett, supra note (4), at 179,

23) Yukeng Line Ltd of Korea v Rendsburg Investments Corp of Liberia and Others [1598]
2 BCLC 485, at 502,

24) Ultraframe (UK) Ltd v. Fielding [2005] EWHC 1638, at 1279 (Ch).
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it W FolAR FAHE AVt FARIAR) AedE 2 H@Ae §
Al #jFo|AlR AAHE AL ofHn 1 ofte MARE L2222 AN
g B3 AAE AT 7] dEolth @ ALY oA FAFLE
A2 %= ot S7NA BALY o]AlRE FALE] olA} Q) HE ojA}
HutrEE EET, wjFolAte] @ & 1085 BAMHY FAX = FHARS] &F
P Rujsts A "WEL olAst YA AAEAY Y 3 vF
A Hosle do] stk MEY o EFE #w9EA A (non
executive) T ©JAIZA HFHE 1A Ye AT AAEALY] Ay 2 A
L YA HLdo dHdFA0F wjFeAdy FAHE A7 HA &
58 Ay YT AF oJAEAM EFIA Fe oAF I Akg] AAY o
2} IS slA &Uts AMETe R HFojAlR dAHE AL WEA &
ok ® olAle] BA4EQ YA wFoAlY AF e AAld] Mz} o] Fo
A= YY2 IAHT 2FEF AFHA e, ® viFolAre] AFHALY
AAe gt #3 AL T3 A EAHE AE ok & HES
slate} olal 74 A, AT 2 RFAHNY A E o AAFLEEH
S5 ety Aok 19853 ALY Folls wiFEelAbrt sl diste HEA
TE AR olAbel BEEA AR E e FAHL v X wiFolAls
slAzRE dFd PAE FIEE FAS DAY == FF urh g
vl Fejals FAle thEte] AYYFE BFEe oAbzt 1 A A EE
AA G223 the Feol FAALE Y A = wjFolAle] A
3R geth JBEBER Fo)AE o] w7t FAl thited NPT
& FR3A gevh o, A wjFo)Alst o Abe] AU T fivte] E4
AA VgAY B JAAAES 298 FEIE A et PP
o 2As 2 LauldS ATE FYE 7RI H32 Jdoh

Q

4 1

e fo o& o |d

S~

(2) &4e] A3l
g8 Ultraframe v. Fielding AFA¢] tidle] ¢ BAL 3|Ale] HgAkg

25) Ibid., at para 1279, 1602-1629 et seq.
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Wi Fe] FH e FEATE T2 A st o)At el] AAIEe] AbE
Aol olFojAEH I FEAC dste FQR2 wiAse ed2 AFdse 2
HE A2 oAt A RS Fosis YWFHL oA} AL e
FHAE AL AAse o) 282 oAg] dut R A3sE ¥
¥ @Fo] I AFAte] BHHO U= BEE AAA wAA geos 9
Z mi§ FAH s vAsts A7t FYEH0 o|ate] dut gF FdA
1% WY WolM BAE stofof st YFst SPALR BHstAo} e
gFE I AAY wFolatdA AAsrde HHA oy, yoA oF
HjFolAle] A= FHEFHo o Fr}. 1YY MiFolAle EE AYSF
a3k geve BEY dES 20068 EAbE A R AHolEE o
o £ #HEe] HEE AAE a7 dvhe AAME AAs Aok 1
v 9 Aol A MY W2 ujFojAte hEt] WEAY Ex AMAY olA}
7y Bgate AT g4 FE FHEEhA deny #EAL, o4
wet Wi FolAls BE AYFE FdEete A oSy ®AES At £
AP At Al FHYPel AFHE Az B AdS BYdte A d@
AGAAF7E A ZAF BAR T " B ALEAT EAde B4
ghste] wjFolAle AYYFE AThE Hojof gl FAle] A4S AY B
B otz wjFolAl7E A719 oS HE ste FFe BT T U
T BoA BEY oA} 2ol UEHHQ AYRE A0y £ F e ¢
FoA o #H e g XA A x At

2006'A Ay AL702 A5, B F FHA2Z oAy} Faee AYYF
T WFolAtdAR AHLATe M dAsL Utk ogt WFo|Azt F
Fole AP F-2 Feol daMz AHE st vk 23 A
TAANS EASA EL wFolAte HE oAkl dE FFAF T T3

)

oo
41 ok

e

1T

26) Davies, Gower and Davies' Principles of Modern Company Law, Sweet & Maxwell, at
484,(2009},

27) Prentice and Pavne, Directors Fiduciary Duties, 122 Law Quarterly Review, at 361-363
(2006),

28) Hanningan and Prentice edited, Hanningan : The Companies Act 2006 - A Commentary,
LexisNexies Butterworths, at 29 (2007).
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o sAe GRYY BASHTE ALN Falo) et AITE 2
O WA ZAE 27 Joe HelA o278 X7t otz g,

2. WjFo|ALe Aq

7E A9 A

(1) 3 A3 2 #efl9 v

20063 FAPHL “A171FE WA AL177F2 olAte] R gubslAY $)vt
& 87t e A B oo Agde HaW €93 EE 3y A
7t AEHE A gAY 73T ATHALBE A|13)29 HAaHS
B FolAlzt Al thated HAS A AL oA FHEEE ERlelRe)
ARt WA I uke] e ks FE W9 dx ot Ty HeEe
Re Unisoft Group Ltd (No 3) AFHolA HYL “o]Als]7} 19 ¢)AlE A
o] & A I oA dFo) viER) A AulHE JAAY EE B
2] o]AtR ojAMF 7 TAH e Afde oAE Y Ee Hox I
gk oAz} wj &z} A Al whEl FAHOE YTt wes I v T
A A vjFolAte] &igatet, v FojAte] T FAHL o)ALY 9t U
A o= ALHA 3 T AYE wFe|Ate] AF B AAd me} A
&0 g olFojAel S} Y BAFHTEIN 8 Secretary of State for
Trade and Industry v Deverell AbZellA HYL “w)FolAle] BAL AW}
A olAZ AYHA g2 A7t HAE] A¥]E(corporate governance) ol
gl AAAR FEH T PAals o] Ao, I Jage A7 - ¢ A
A BAke] Al et AAFYAE ojrte] FEIE Holue ARE rEy,
HjFolAle] AF T A T FHAY AY el njE Yo = PR

29) Companies Act of 2006, 178, Civil consequence of breach of general duties (1) The
consequence of breach(or threatened breach) of section 171 to 177 are the same as
would apply if the corresponding common law rule or equitable principle applied.

30) Re Unisoft Group Ltd (No 3) [1994] BCLC 609, at 620 et seq.
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gAjel ROl i RIHE Xigiegel 7H

o|AbE) 7} I A)F] EE A wA FAFOE YT g = AL
ZHAE slew Aok "y wAET k3D

A A3 AL7E FEEALY] W Fo|ALRA QS A A o Fd] #3f,
Re Hydrodam (Corby) Ltd A}l HEZ "olAls HEA o]A}, AR o
A B A ROALE U QUTh HEA olkle I AT RAHA dHE
AE T3, A olAle FEEHA AIAEA FAY e A AYA
A gle] oJAEA YHE FEF HEE AE LI, wjFelrte HAPEAY
o|Ate] Aeole side) T Qe AE Tk IHBE HjFolAl: A}
o] o]AlZ} obd A3RZA wiF) Fo AT Aotk HIIHAL AFH HALE
W FolAlgty F43t7] fElMe O 2 AL Y 3Ae HEAS T A
A olaty Aol UA FoE A, @ L 3AL g B oALE A F
2 dthE A, @ s SAte o)Al I #HALY R FHe wet YFIHUE
A, @ 1 A 39} T HAte] ojate] slFo) AEZHOR o] FoR| X
Adthe A Fo] dEHolok gtk ¢ 2AL 5% AS RIAE ALY
HFo|ALZ QIAEY, &, BRI A oAzt RF3ALSY oAl WA 7de A
31, olH g AR ALE[ALY] o)At Wt AF] T A A P30, A
A o]abrt I AF e AN g ALHHOE Fde Afdde 2F
A ALEALY] wfFoAlel] S FE T Y WA T2

f8 Zo] waHE2 i FolAl= o]AlE Y] PAE Auwstes AMAE L0
s, wjFolate] HYe ZAE oA JFAYES AWty AT At
Ax I NH T AL oAy R Antsid] sjFE s Ho ZASE
)

31) Secretary of State for Trade and Industry v Deverell [2001] Ch 340, at 354-359,

32) Re Hydrodam (Corby) Ltd [1994] 2 BCLC 180, at 182, 183. $ # 8 w=x 3= &
# 2 Re Kaytec Internatienal ple, Secretary of State for Trade and Industry v Kaczer
[1899] 2 BCLC 351, at 424 : Secretary of State for Trade and Industry v Becker
[2003] 1 BCLC 555, at 573. &

33) Re PFTZM Ltd (in liquidation), Jourdain and Crs v Paul AMZoM = sl Fo|ile 3 A
AGE AuEe 2oz, 2 AYL AE AuEZ s AU 2464 A3 gits
oA Unisoft Group Ltd Atz $4# ¢S AsE UcH[199] BCC 280, at 290 et
seq),
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(2) &9 s
A2 WFAE oY ARRY Batd AL VAT Y=
o3, 1 el Hale] QY Awo) mAok S AL ohin, 1 %43

o A2 clAHE S gAEY T BT AAEH dete ASH
PRI e AE FAG7] A% Axd sjHe71E 815 o|Ara] e AP
g gAEA L A7 FEo] AAE AR Y dEE PAakste Aol oy
g o]Ats] o] obd A9 AF FE A wmE} FAAAHOE o]FolH
2 3= e I A wFolAb dFsts, M wifelile AFd v
olA5] 8 YAZRE AWists AT F £ A0y Fo)grx #}36 T3
old A7b ALY AWME AEAM AWsA AR olAlel distd AF
= AAE s, ol 7128y oA} AFste A I AT Y o
ARIA o Rel BA G0l oJAEE vl e 2 Al FRbEE AdE
Aol ghrt, mEtr vl FolAls 3Ake] FFE AW AolZ, wiFolA Ak
< A HYE AN A8 Az AP ED

283 FH2 A IAE TSI BT A —M Y YIS s &
Aol thate] AWM FAZF FE53A olAL) AR H= AFAHES AEe
A5 AwFAE FEHIHA W RAE AAHT, T3 AFAFY A
W= AU AT FE53ALE] olatE] 9] atZ A Tidte] A% FE¥HE
PRl RE Auste Aol T AIAIZE FE3AL] AGTRE A
ste 1Al AusAbe FFYo] FHIA e PFo FHHOE u]A
2 e AFde AEAe FE53A] WiFeAlz BT I T
Ao ArEs F53AM o|AE 7} AulBAbe] R3] E= A ofekA o]
FolAe A o2 Aoty Friid) EG o] ALY wjFo)Ake )]

34) Bennett, supra note (4), at 191,

35) Davies, supra note {26), at 219.

36) Pennington, Company Law, Butterworths, at 647 (2001),

37) Financial Law Panel, Shadow Directorships, Financial Law Panel Limited (1994),
3R) Davies, supra note (26), at 219,

35) Bennett, supra note (4), at 191,
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2 % A dEe HAE 280l AAGE AG WE AP
& 8% AAAE 24T AVE ART gomz dE AN AAL
2387 9% ZNE 2TY £ olok A HolA LS wFoNE ¥
& Qom SATE AFEEA s Aol eae) 2AY gL 3
Ad BAe) Me 28 240D LHS I ¥ £ gz 4
B
oMY AL WiFolAle] WYL wFo|art olate] ATalelol ke
gE olfz AHHFE Aol oz, A¥js Ao °240n Qzteled 32l
AQel A A8 E2 AN AA BRHYY Rge] IAT%G HA
25 RATA ALE A3 AL A Aol P LI Ik

. o= All, PCGY x|efjF=F2| 2| F e} ¢

1. AdFF2 7Ad

nSHEHE Y JAATFREAL AWFFE 19 B Rl 923 A
= 34 50% °4E B&3E e AS Ak AY
or policies of the corporation}el]l thated AujA <] & (controlling influence)
= HAZ AV B FFge AU AYdA AR AN WA FHd
st AujEQl 4FHE WX de FFH Y%t 22T 10 £ F
olo] AP UE F4 5% A4S AF8T Yv FFE I A9 AGH
Ao gt A FTFHE PAsty e ALE FHAYX
Thid ojgt o] ALL PCGE AMIFF /MdS A AQ Z& HHd

ke

= A# (management

40) Hannigan, supra note (28), at 142.

41) Davies, supra note {26), at 219.

42) Bennett, supra note {4) at 192,

43) Financial Law Panel, Shadow Directorships, Introduction, at 5.

44) § 1.10. Controlling Shareholder
(a) A “controlling shareholder” means a person who, either alone or pursuant to an
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W A JgFL fAT Yo A Nz elaT Atk

2. AMFFe) 95

ALL PCGE @ AuFF7} Atet ARE ste AL @ ANFF7 JA4}
ZH"W ol && At Fa% HFMIFANARE o) Fdld FHE YEde BS

E 3Alel g A3 29 (controlling position) & ©)1&3te 2%, @ AH
'%‘ I A8 E ASEE AS, @ AujFFrb ol #AIME sty FH
e A9 53 YIS AlFF AQAF ol RATE IAte] FoiEAl
FE vl Qolle FZAY I F(duty of fair dealing) &} HEE A 97
(duty of disclosure)E& FE#THY FASIE k) ol d FAAYEE
ATt 2718 AT o] E FHAIFIZ] HEt AulE A9, 3ApR)at
9 IR o]&& FANE e 7IE #HHY dFE Py v
o Folthd6) FHAYLYTE FEste Ae AU AFF AuF&aA
o Sle AMIAE EFEH, § gF= AWFFrE A oYL st

oR ru[ru -IN

arrangement or understanding with one or more other persons :
(1) Owns and has the power to vote more than 50 percent of the outstanding voting
equity securities or a corporation: or
(2) Otherwise exercises a controlling influence over the management or policies of the
corporation or transaction or conduct in question by virtue of the person’s pesition as a
shareholder.
(b) A person who, either alone or pursuant to an arrangement or understanding with
one or more other persons, owns or has the power to vote more than 25 percent of the
outstanding voling equity securities of a corporation is presumed {o exercise a controlling
influence over the management or policies the corporation, -,
45) ALl PCG, § 501 (Dufy of fair dealing of Directors, Senior Executives, and Controlling
Shareholders), § 510 (Transactions by a Controlling Shareholder with the corporation),
§ 511 (Use by a Controlling Shareholder of Corporate Froperty, Material Non-Fublic
Corporate Information, or Corporate Posifon), § 512 (Taking of Corporate Opportunities
by a Controlling Sharehoider), § 513 (Conduct on Behalf of Associates of a Controlling
Shareholder).
AQFFY FAAY YT} vhdg =0 B &=, Jones v. H F. Ahmanson & Co., 1
Cal. 3d 93, 81 Cal. Rptr. 592, 460 P.2d 464 (1969) : United States v. Byrum, 408 U.S.
125 (1972) : Sinclair Oil Corp. v. Levien, 280 A2d 717 (Del. 1971) : Smith v, Tele-
Communication, Inc.,, 134 App. 3d 338, 184 Cal. Rptr. 571 (1982),

46

~—
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ZF&ANY AN Ex 399 5% o8 AR AFHGO T8
ANFF WA AMIAE T A4 2 FEIM dstel AuE AAE o]
9 AN AR ol9E ASHI] AL A Ex JAF FANE o
HHE SHAGATRNG FUARDIE RITRS 112 BAYE A3
At B&aAte g0 2AYY oY %“4-‘%6}% A%, AN %
SAre GRS FFEE YA A & A%aE 3, AN
Wk SHAAR BE U ARS RN BHES FTRE AA
© A%, ANIANTL TG FFE MANADA FE3AY AN Ao
Yo AZIS G198 HSHE BE 5L AYAL AN AN wgoe
49790 AFARE HES

ALL PCCE Bald BEeh SUshi AWFFel 484 A A9
29 $302 @ ARFF7E 2ARY ol9g W] A% ANI AAS
gBE A%, @ ANFFIE HA WFFA FBL o127 s An)
4 NS olgtE A%, @ ANFEFIL A7 o)dg FRAY BHoE
HAE Sl F SAT AL AR PHOE T JALE MANE d)
Az AAE olg3E AT, @ AMFFH HAR 93 AE BE 77
g MAS A e BAAN A FHA A9 ol énn»qam
A3kl AuE ANE o3 A% Folg T Yoks0 297 A U4

rulo

47) ALl PCG, § 5.11. Comment: a Comparison with existing law, at 449,

48) § 5.11. Use by a Controlling Shareholder of Corporate Fosition
(a) General Rule. A controlling shareholder may not use its controlling position to secure
a pecuniary benefit, unless: (2) Any resulting benefit to the controlling shareholder is
derived only from the use of controlling position and is not unfair to other shareholders,
and the use is not otherwise unlawful.

49) See, eg, Jones v. H. F. Ahmanson & Co,, 1 Cal, 3d 83, 81 Cal. Rptr. 582, 460 P.2d 464
(1968) : Moskowitz v. Bantrell, 41 De. Ch. 177, 190 A2d 749 (1963) : Mayerson v. El
Paso Natural Gas Co, 246 A.2d 789 (Del. Ch. 1967) . Trans World Airlines, Inc., v.
Summa Corp., 374 A2d 5 (Del. Ch. 15877).

50) ALI PCG, § 5.11. Comment : d Application of § 511 to specific situations (1) Limitations
on the use of controlling position (a) Filing of consolidated fax refums (b) Use of
controlling pesition to influence dividend (¢) Use of controlling pesition to preclude the
corporation In a certain aclivily in order to secure a benefit engaging for the controlling
shareholder, (d) Use of controiling position fo obfain the profit from sale of particular
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-

& © AMFF 2AT BAY dARHC| HAk] £HAE F= AR, @ X
1557t 2R AR A5t B2 FF7} ANFF FAY A

A S Gl WE 4 BE A2, @ AMTFE 24 Al 5T

A5E 2@ Fou} A7l AUF olgsd AujFF] e A

Ade WAHE A%, @ ANFF7} A4 SAAQE v)2E BHIEA
& 374 A3 cl9g ATILA A1 AR AR B
AT o) APHTHY ST YD

o}

3. AMFFS A

ALL PCGT AWMFF7} 3AARAR WA FHAFE AT 5 2 4
Bo g 93ty wg & &dle FHY 9343 5 (equitable restitution}e] 43
of 4ztstd AmFFe HA B FF datd 2 SIS oA Yol
Ao ;{-7@3}4452) A7t FA B FFelA B4 E3 = 4FE o]
ol Eale] AAE dFHOE FHHAF £ AU M, EF AFT Atgol
Byt LT A9 R FA AN S AT AES FES 44T
& AAhe AHE Y42F AdE RANE FAAYYRANE T8 T
S gAY el HA 4ol o A9 Fabo] &7 B4R 9] 8§l
o QAN A T FAE AT Ao FHY FHL FHEHA
or =t} 53)

corporate property to the exclusion of other shareholders similarly situated.

51) Ibid, at 458, 458, 460, 461, 462,

52) ALL PCG. § 7.18. Recovery Resulting from a Breach of Duty : General Rules (a) a
defendant who violates the duty of fair dealings is subject to the liability for the losses
to the corporation, to its sharehclders of which the violation is a legal cause, and in the
case of a violation of the standards set forth duty of fair dealings, for any additional
gains derived by the defendant or an associate to the extent necessary to make
equitable restitution,

53) ALIL PCG, § 7.18. (b) An Omission that constitutes a violation of the duty of fair
dealings is the legal cause of loss if the plaintiff proves that @ the performance of the
duty would have been a substantial factor in averting the loss, and @ the likelihood of
injury would have been foreseeable to an ordinarily prudent person in like position to
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A7 AHAAA 2 &89 (causation and the amount of damages), 1%
vl R gutoZ 13ty AL 2 FFoA FEFHO o 3= T E

i
::;'

M = rw fu

by

do 1 oft iy -
oﬁ é'é-.

A]
(other recovery due)E Zaloof st} WYL 79 FZd wa}
o walz] G & FJA A9 £l 1 Yt R QY
o] Rz offset) e HEY 5 Ak ALt FHAH AT A%
A HALE Aot AT B2 viAsteol P—;— &2 2. o &
A WL &2 Brlo R AP HEE Ay, AF
RS2 927 AESUY HELFHE T2 3]3’-7]' gjgatedof Bk
H"’ﬂ EETS H42 Safupideol FAHAY AMERR Y 74
A ol HELFANAM HLAA Esfd A wAE FeiAY B
7‘]—’?‘-“]%"*] met E FFA AFAY AFE W€+ U AWA=

A of

7HR T 56)

54)

55)

56)

that of the defendant and in similar circumnstances. It is not defence to liability in such
cases that damage to the corporation would not have resulied but for the acts or
omissions of other individuals,

ALL PCG, § 7.18. (c) A plaintiff bears the burden of proving causation and the amount
of damages suffered by, or other recovery due the corporation or the shareholders as the
result of a defendant’s violation of duty of fair dealings. The court may permit a
defendant to offset against such liability any gains to the corporation that the defendant
can establish arose out of the same transaction and recognition in this manner are not
contrary to public policy.

ALL PCG, § 7.18. (c) The losses deemed to be legally caused by a knowing violation of
a duty of fair dealings include the costs and expenses to which the corporation was
subected as a result of the violation, including the counsel fees and expense of a
successful plaintiff in a derivative action, except to the extent the court determines that
inclusion of some or all of such costs and expenses would be inequitable in the
circumstances.

ALL PCG, § 7.18. (c) The court having jurisdiction over a derivative action may direct
that all or a portion of the award be pald directly to individual shareholders, on pro-rata
basis, whensuch a payment is equtable in the circumstances and adequate provision has
been made for the creditors of the corporation.
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L 9% 339 439949 A

599 BAE 2434 A ABIOE SU AFBA 432 A
7 Qeme 35 OlE Sabde $49R7 EAVG. BERFIL 4R
B0 el AL WAk THE FF7} A Bl AR o|9S A
A% Hsgel 7] e I FRALNN B2 FRY olog TEstelol
S SAEAs ORE Aoz BAKILY EF TN OEFFE
£43F A $IARE AT STl Y 2EFEE G272 o
HME 34958 AT AT Qom® AuArde] FEIA B
S RE A9 AR 2ART YT BASKT YTk

Y ANLTE, AZllE R AR

(1) =49 ALLTE

EY FAYE FZ At td FEHS FAEA o]Al, ZAN Au]
EE AAEOR ST A Ee —’T— oA &7t HEE FAE 3
3 AE A ddle &g 9FE At FFe A FFHYAE
s AALEHE Y Ao F3td EAEiAE 7Y 5 Ao G
(A1172 A1), 2 Aol st &)y TAL2 FAte) dejolA ¢, AL
AAE AAZEH HAES L F gle AP T i rEES 3
A2 F AT(ALTE A5, o] AL FEAHY FEol o7 A &3

=

57) BGHZ 103, 184, 194, 195, 'LINOTYPE"
58) BGHZ 129, 136, 142, 'GRIMES',
59) BGHZ 65, 15ff. ITT.
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(2) F49 A3llxE € A=
=d FAY Ax E A3L7EAA AujA Y} 52 ADsHA G2 AT
ZAE el A A AL thate] A A FEFHY WAR Astd F
£3abo] Boloj g FojA s ol He YFE Fosiy, 1T H EolY

A7 o A Aol digte 1 ujdAdE ARSI ATl Bd2 ¢
2ol dwtHgl &Y ¥ EClYEAAER Y3
A A R FEIAY A AE FASA 4TI YHolE Y
ATk 1elste] 1992 SLREIHIAT FAR ABIEE AT A
o5 vl ¥, 20079 ZHRAEAGME HoldBAATo] Fdt g X3

=
]
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=

o
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g ol

].

tlo
O M K ore 4 o o

60) ool uigt FWERoT HrY, HAM, 681-682H : AAY, "THYrle AR o
g GEEFaAke] A" ARG, A2, SSAbE ERE, 1993, 1424 o)F | AeS,
AA=T, 2119,

61) FA¥ A3EE "AujAIge) EAEA e AWZIEES THIANFAFHA By FTE
A tiEle goldE £ HEYAE A dAY 22 ZAE A dAY H3)
A ol FHEE I GUFE PAsdM T ohy Hil(A1Z), Zok FYdE TAr 1
Holold] tigt BAMo] o]RojAA ot Afdis &N A B eI L Fogt
(M28h) "2 FA S

T2 ANTERT "XurIde] AuiA o] AAHA] FE TEIHA vy Eo19E
FE 4EH9E g A =5 AL AsA @AY sk ok 3A & FLd =
o= FHUAT THA I Holde o Bife] o]Ro|AR] ol § W AWrIAS: F
Ak st 2 BojYg WY FE A AL F57F 92 FAFH &89
WEAE Hdstegel gle fFE Ad(AIY). SHE At JRIYA ditReE
A3 HEHAE A SAV B ZAE A SAY A oY dHA & zic=z
A= e Ade SauidFEe AR gethAze). Y gAY k@4 2 F
A AuBAlg A3172 A1y HYE FadAelz} dMEa IcHBGHZ 141, 79,
89 : Hiffer, Aktiengesetz. 9. Aufl, § 317 Rdnr. 5 Minchen 2010). = = A317=
A28k Auiz|ge F%Fe] nAX e FE53A oAty Wt gutHoE Hel 44
o HEARA7 PEte A FEE AL 1 9 AvSE5AA Y HYLENH ¢F
7182 AR BA oh #0bX st $@ A o AsFBAE FA ) T]Ee 9
Atel B9 B RAERH Arle £l Aol stk e SR B
g=viy %A 5(BGH DB 2008, 918 'UMTS',),

62) Emmerich/Habersack, Konzernrecht, 9 Auf, Miinchen 2008, S. 436.
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7, A B AY

FAYEY FEYAA qF A viu R Qi AR FAE 7]5‘
sto] AW E)ALS F&£3A 0] AMEAL 71 B (faktischer organ) 22419 HY S
et =27t ANEL ATk A7)A AR 71 ol HAbe] HE G 7]
Fo] obd A7t JFAPel st FFHS PFARSIL A= ALY A
A Dotk oY@ AMA dRFAAY AEL THPAAPES] dhsket
&oll A7) g JEMoMig). A FEHY dHe] ol FojA L gletsd

. #ee) g

Qe AEHY Ba: ALY 7Y YL AL ALNSLE 1988

g 39 219 9 %4 BAOA A 9ELAAD A2 ANA A9
of 7lzsel GRRA) B AR FFFS WARE o AE Ro] oy
g, PR Aol ARPWAA A% 2L 9BE AT Abe GFS 9l
Aoz ARsgolel BT BARLEA, ALY ARABA gA02
‘e qe YEHAS LFGT YD T 20029 29 25U BRANE
A GRRABAL AL A7) AAE FBR QRPAR st
WRHQ GPYRoEE YL AFAE FEHT, HA JRPYe

63) Kalss, Alternativen zum deutschen Aktienkonzernrecht, ZHR 171, 2007, S, 169,
64) Stein, Das faktische Organ, Koln, 1984, 5. 3.

65) Gesetz zur Modernisierung des GmbH-Rechts und zur Bekampfung von Missbriuchen vem
23. 10. 2008, BGRBI. I S. 2026.

66) RGZ 152, 273, 277 : BGIH WM 1673, 1354,
67) BGHZ 104, 44.
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3 2 5 Q) WEelT o Aol HAE s YTE HY
Fe J1Be AN s T Aol HAAIRe AN ASh B
OEL E 4 9%, o BAE /1R EOE AAF = Aol ohch 9
AE wol gRAYol o RolAE A T ANAY HARAE A}
4% Ao IE}—“— AEE ALT Aol ohlz FAWAY AGTAZHAE
$528 B G2l B2 THARAYFR (DY AsE)o) A o)
Astelol & BAE FAT ANHT Y0 22T YBEoz s
e ALY gRIYAGE BEE Az A¥oeA Afe ¥ 2
@9 Wejo] BASTT MRS ATk

(2) fgud 9%

S SHM ALY oA B ALY ARPBAS AFSE ANNE AT
# AL 108449 N4 EC AgARolTh 9 AREE O A4l thatel AL
4 4ERNARA YA B /19 ok} HAY ogg WAE 9RE

68) BGHZ 150, 61.

69) Hiiffer, AktG, 10 Aufl, Miinchen 2012, § 93 Rdnr. 12. : Wiesner, in @ Hoffinann-
Becking (Hrsg.), Miinchner Handbuch des Gesellschaftrechts, 2 Aufl, Miinchen 1999, S.
279,

70) Flume, Allgemeiner Teil des Bitrgerlichen Rechts, Faster Band, Zweiter Teil, Die juitische
Person, Berlin 1883, S. 85 ff.

71) Zbllner/Noack, Baumbach/Hueck, GmbHG, 19. Aufl, Miinchen 2010, § 43 Rdnr. 3.
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B FolAl AEE Tt AuiZIge] /Y-S Atstr] HE Weteld Hot
st 9oy 2¥y EUSIYE s 2003d EUMFAIEAM2-1-340M & = A
FESEA B3AY (wrongful trading) FAIANA o]Ae] FARAAAIAEE
U8 AL A U EUYE3 e 9 AAGMAAN G5 A
o] WjFoIAE HEAHY FAZ AANE Stk o|¢} s FFYAF
AP olabg) wiFo|AlE AN clAlE AW AR oAkl A T
AL 7R FALE {gte YA FPE e AE FIAT, ulFolAt
E OJAIEA odF AR oF7|A ¥E AFE HA Aol Aotz 4
g}

wesE A3 598 20
ra
=

(3) 32 4 ¥

D GAdME JHAZAA HFo] olale] AP A = 3
of 8l FAtls Y7ol EAGA &7] I I A olAe 9
PAAEA 7189 AR w AYE AL speoop AT, AAH
AA7 dgsol Qe AMdA 4FAdAe 7189 AEaid AdE A

-1 o

72) Lutter, Europdisches Unfernebmensrecht, 4 Aufl, Berlin 1996, S. 239 {f.
73) Fleischer, Zur aktienrechtlichen Verantwortlichkeit faktischer Organ, AG 2004, 519 ff,

74) Fleischer, Erwiterete Aufienhaftung der Organmitgheder im Europdischen Gesellschafts -
und Kapitalmarktrecht, ZGR 2004, 453,

75) Harbersack/Verse, Wrongfi! Trading-Grundladge einer europdischen Insolvenzverschie-
ppungshaftung?, ZHR 168 (2004), 18941,
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= dAxpE Y 1988, 3. 21 T 2002, 2. 25, BHANA A} FFH
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e orle

76) Dinkhoff, Der faktische Geschéftsfithrer in der GmbHG, Baden-Baden 2003, S. 112.

77) WEH F¥LE Schirmbrand, Organschaft im Kecht der privaten Verbinde, Tiibingen
2007, S. 294 : Uwe H. Schneider, in © Scholz, GmbHG, 10. Aufl. Koln 2007, § 43 Rdar.
22, 5ol Ut

78) BGHZ 104, 44. : BGHZ 150, 61.

79) Spindler, in @ Goette/Habersack (Hrsg.), GmbHG-rechilichen Verantwortlichkeit des
faktschen Geschéiftfiihrers, GmbHR 2011, S. 4.

80) Bork/Schafer (Hrsg.), GmbHG, Kommentar, 2. Aufl. Koln, 2012, § 43 Rdnr. 9.

81) Fleischer, AG 2004, 523 {.  ders, Zur GmbH-rechtlichen Verantwortlichkert des faktischen
. Geschéflsfithrers, GmbHR 2011, S. 340.

82) BGHZ 104, 44, 47,

- 439 -



TN BeSR, 198 H2R

4 ARRYAY AYe Ad B AVAE I AP dow, A
9 AW ALY ARRAARNE WEY QTPARS 24T AR D
HoBusgeld 978 49 ohith @ AVLIE A¥ AU Ay
QEYYA) AYL 1 AYY st AL B2k TP ALY 4RI
Yo AL AdANN AFRE VARSBRE AY WA Yok,
® A4 TEAAE ATAIASAL ABo] EAFEA ARz Al
0 AR oldg NG APel o}R G FA 2ok © vTYHL
2 9% B4Ry dFolAld YL e A FTIAAZAHY 9
29 &4 42 DALl HY A¥E BRAL AT FTAAA2NY 9
Be AT B0t gk 24 #99 /1Z02 §YH AdE oRE
Sof vlBmakz k)

V. 4EHe HFEHYRIAX S2 HY T oo
1 9% 457329/ 549 49
7h 49 F4)

(1) dFAYAA A

AL Fate] it Aale] GEHE o2t oAldA FFAWE AA
T Al BAL B A3 g S dojAMe oAR 2o
At Jrh(A4012202 A1Z). HEZF oAt P Fatel] that A
& 7oz oAldAl AFAWE AANE F de AE FFFHPAA A A
sith oY AL AFAYAzY AEE it diEd FE§YE o] &3t
ol Abell thEk X Alo Z2AF] AeFT Utk ol F FFYH A= oA
A T 3ate AEA AAAR FFE & F UE AXY FHE AFH

83) Fleischer, a.a.0, (Fn 78), S. 340, 342.

- 440 -



AR YR O XIEE Xi4Ee A

dAM dfgc ez ﬁ*}‘ﬂl et AviES EHE F s FHS
e F2ol2t oy, AMF4E £FtE e AHEE AuFFe i A
< FF9 AR ity 0}1?—"—4 AEE FIL YA o FEE IJAZE T E
AL AMFN S 4F3E e A L AT UE EAbY Au3Ab)
Ao, JBEE AFFE FE0IL AWIAL EF IAtd thale AuE
7h gdozA gds AFIAPAARY WA TEHTE

AujFF 2 AujSAtet Fste] 7 FAFAAE FIALAANAA gt
A e =971 T L At} 7BFARE FFFHAAM JZ2HY
YA A ABeA FFES BAeE ARe] ofet Adle] FAAL Q)
T A EFYE oldstd WA Al HEHLR HAoqse 1
BAY] ol A7) EE A3AY o]lYgS RREE 71EFH PFL g
T A%E AL QTR TR of¢) o] JHFAAE YAAPAE F3
M AYR oAE FEte v Fo)A ojAte] PR Ay THHHL= F4Fe
Ao] 7hgstnt. 71 @R AATE GFES AAtst] FRALY ool YR
Atde AFAL R A A} PRV PR dRHP AR T
FTpal Hopop Frhee) £ A AR, A LI AHe e AHA,
EEERT 5ol GFRAAAAY] HHd £3=A]9] EA7F it A Fo
= A AAY 28y $d4 A e AdAs FFHAPAAMNAR
Holop @i A QoW 0|52 BF A8 A7 ofds RE3}
Aot dFHE PAlsts Aolw, FHAnFAA gatdA el doste Aol
oliigt FAtY) RN FFE wAEw AYA ol SRE YFHYA| Az}
2 & 7 vkt A&7t o doltt e

b

4) 4 2006, 8. 25 AT 2004ch26119 #AE F=2

85) oA, IBEARY BN BE YHAE" TARYAE, ANE, FF4EYA
o3, 2000, 1193,

86) 71REAATE £, HRHAL FALY 5U Aol thAH A FRIHA AWA
e 90Dz, A GPAYs Bes 2] Be AIAS o9 $aAa) A
LR BB AH FE ANE T+ AE ALY 2BS PANAE 432 A
AT DT HCHEEFIEIE, SR ORBEMTENASORE, LN $55%
25, KIRHTAP, 2011, 24),

87) ol&4, THAEZ,, BEAL, 213, 7827838,

- 441 -



"L B, H198 2t

(2) ANLR

AL oA ohd A7t WEA olAlel oBOE AW YFE WAE A=
HAb E AR U Sl JoIAE oNR Boz #ART
(A401Z 82 A2E). FUE Akl UF FFAL ol &3l MY YTE 3
4 PR A8 TARGAL F2LH BAE FARWAE YA D@
FPYL 711 A FAZ VU BAADO Tste) TARAAE oA
Sol @ ANE Fael Fae YT F HFHoZ BeFE ol ok
g Aol APACR YTE AR PN YRPAANANE Hol7t
AT Hare) 7o) 84 F Ao Jated RPNl tate) olabe] o)
g22 Yao) o)L Aot A WAL BHE Gare) v
voh SARSAE FAFE Bl QolE AuFF So| WA o)AlE
£3 1 B2 A7 HAe YRE FYSE A% oleE AWFF 59

A Pyl U FAE AsEE AL BFHOZ I §H e
= A AUANE AR oA} AAe] ARE HF AR e AL
1 olAke WY oA Ear) AR Wy I A7) o)Aty ARY 4

2 ABYRE FAIE o] ADVTET BAST YT

)
AEE oA} ohUEA HelHY . B ALY BAE AR AT - ol
e 4RE BAL Vo) Y& A0 QWY B WAL ALa Hak)

88) BAT/AAY, AAX, 2068 : AEE, AAM, 4589 ¢ A7AH, DA, 6789, AF2
AR GRANAAA F8 Y7, QAT AW, FI/GAG, 2002, 5669
A%, “ATARBAAG DY, TAPRAT, AR A2y, BTG, 1998, 2787,

89) olE¢, AAAM, T84 ¢ AFA, "FHIAARRA L, FEAL 2013, 1036F.

G0) o4 2009. 11, 26. A¥ 20090339240 ©A,

91) H79, AAA, 679,

02) WeE HYYAE AAZ ohUe A T AAZHY o)Al FRL YA - PRI
2 Rne Rl ¥3E AL R oAZAY ARAVS PAY ¢ YoH'T BASHT
icH(oiy 4 2003, 9. 26. A3 2002v164681 BF). Bl BHEAL ojAbe GEAMEA Al
2 olAsh fAETE @ 4 Atk

03) oi*44 2006. 0. 8. A 2006c}21880 4.

- 442 -



BlAle| YHFEIMOl CHEt RIENE X HE2 7H

HFE AW A= FJA B A3l e Saajddel glolMs oAE
UL A TTH(A01ZA2 AT, 9714 EAH s A2 oA £
Hee, 2 gelk 71244 vAdE, A F d5EgdEe #HET
3 BAE A Apole E£HAE I ol HFolAE AW AA
FRYA] Ao JLBE A W FFH S o fstE 80> EY
23105 E FFolAle ZFUEoASE g FAY AYS dF] A
& AZ7E opgr EHIAL A AL FFE7] AT FAHNBRE FHAle
YA FFU Ao 33ANE R EAEHA Gerhe)

e ol R e

(1) HFHYR A=}

Ch BJAtel thEl & o] .

AHE EFHFAANAGY AYeALR FHAe] B A9 FFHEE °lF
gt o]AbollA] HF-E AA T AE STIHE ATH(A401Z222 A1), HE2
BAbe] tHE FEFH Y vl hEte] YA FFH' 2= B H e A
e SFH2E He ZeZ WA Utk SAk] dig WEHd 9FHLE
e RN E F49 4F F SAEAY Auisds 7 A7E 2 A
TEE o)&3q FdFH2 A As VgL B AuFFErt =53
a4 A4AE Foto AgeA FFHS FAMAY e A} F
£3Atd] thate] HFEA AFAE PYAe AL EF Hel AL d=
dolBg 3Atel N FEHY Ale] shFetAl ek ol AMFSF WA
AW B BAL WA FEIALE st A1 ol ERSE RY
AAE & Ao ot FAde AL F YT AP

a2t BALe] dig AMEA FFFELE BE AAME FFYELS EHRl

04) SE/AAE, HAAAM, 2074,

95) 9 Wiy 2000uH39240 BE,

96) PHAZT/AANG, A, 2979 - R, BAA, 609 ; oldE, AA A, 7854,
07) AER, BAA, 458% ¢ H714Y, AAAM, 678H ; AFF, AAA, 10338,

- 443 -



ChIb BoRs H198 F2R

Ame JAEAE B ol T ANARY el I ol BAY 23
e S7ld Y2 1 EBRICE FolF o] oxat w2 YA
AL ¥ 4 YE ALY Pe s, ok WA gusEcks AY
3 o)z sobalor Bohx AFUT® T2iske o] AANNE ANFFD
o ohz AP MDA A5 AN 9 AAE FE A% o
92 713 Ab B 4 oM, FRHIAY FAHLE $9% YE K
A Bxel Aguiael B 4 Itk WA FolSL YW HRS AT
YRR 2A08 HA tE A WEY Y == ALY 9
g PAVsledo} Brke Fol tAME LA Ak

b AFZAYY AA

A GRAPANAE oA digte] GRAY S FAAl'stedol F RE
L3 Th o714 A ute] thate) HAQA A F, FEBAN A
% 3 ANT AL F PoDE AMY 9FHE PAlste A28 Hojol
BAote Ase A g FTE EFHLE e FFT AAolojof drie A
2 uHe] ithlon T3 A g oAk gFFHel, dFPYE
Wl - AN FF-E ELFEEE o BHF HEPH 9o AHHANE
rEsths Ao dsixe oj&ol Ytk 23y FA2A AANE WAsE A
#o] WA, G99 =, A EA - T T2 oA JEAY AAE of
VA, g7 de] Fatd I A EFdde Ad: FAHL e 9

T oA} ZAH LR FRPT £ e TV oHHEER Adhge s
7F st SIehioh) ZAle) i ojAbhe] ohzt YFFAds TR
Ae AR Qe dg AAS £3}E, AN FEE AL oA R A F
o] AR3}7) ol AR FEHE JHAck s, 1 W HHHE T

98) o4, AAA, 7811 © HAF/IAY, AAA, 2048

99) ol@f, AAA, 7817,

100) AAbe) A2 oA, HAM, 7638, ¥4 ZI2e AFE, DA, 45872

101) SR8k RAZs 719, AAX, 67998 ¢ AeE HAAEE, 2782799, FAsE 4
2 AER AAAM 4599 BAES/AAE, AAA, 2067 ¢ HeA, FAA, 10369
HETM, "BARY,, AEAL 2012, 4957



SlAfe| IFRIH0) CHE XUHE X|2idEe| A

HHCIE FAFOIE FAHoIE 4ol fns Ao alME o el fith
sy A et ASGE 7HA ok deAdd dEAs dAHLeE A
9 YL oldsle A £ I AAT FAANAY BEYHo)A o F
A¥l= dFHYY AAd TFATE Al 2 AXNES T4 - BHEHo|
ook 313 184 A= o7]e TFHA gdevs AME Uxo] Slvhiw
o)A SAZ oJite] i TR AANE FFYY PAE Ee Fdg
FEE ] Pags dAY 8702 B AHAE A Qth

& 53l

FHE AFAGAAE 1 AN GF o Bete A399% - A401E L A
403 9] FHEel UM AR B0 st Ik (A4012202 AlY £
). AFHBAA A FAL e A3AN A EfulFHYGE A7) M 9
FRPAA ZAA7E STl s Fledof st=Ao] date] =oHY Yot A
FRYANAL GFAHAA Y7 A7l ) Fate Aol oAEA A
4E€ Agt A GFFPAANAE AL 7]@e] olMEE FAle] U@
AT S F R, olAke] AFAP ] HAl] daf T A u)
E gAY AYede FFeie dAE URo Anhid F g
e AARA7E dFsAehe] s o Akl EololaA|T, Hel A=
AANE T oA GFHY o] AT SFaok ste A2z 4T

(2) FANYA, EHoIA

A YAt BHAPE A A4012929] HYo] S e olf= oA}
7k obd z7} olate] olFlE A dFE FJYSAL Ex A HFE
YL AP e ALz 93E T HAS At Ak dFE A
R, I AFHYY BFH AL 2 AsAelA &7 R

102) AR A2 AdE BAM, 783D : A5 AARE 2808 : REL IARE,
2547, A8 AT BAZ/ANG, FAMN, 2069 AEE, AN, 4509 HEH
AA A, 404-4059, 53, AAAM, 10358,

103) AR As=E 4719, FAA, 6817, FA ANSE o4 AAA, BT

- 445 -



TAD B, F198 EOR

2A%L . HHE FAdSgAE HAl dE AN FEFHE A RE
AAZ 87 o, BdelAle AW AAd dFFAPol #AH U7 o
Eoll T2o) vzt slapell disl FFE S 71 A A7A QAL E A 3
AL opEal WAL Qlthiod) sHE-2 FAWRA HP) A BAL E
A3zl A EfupdH LS A7) AN TNt dolof e, ol F
ZAYAY AYE A G AER Al dF JFAEH} A2 7
7] Mg A A401F202 A1y BE A3, A3EE gyEtess A
ZAUPAL FHo LY HAFTFE HAE ZEIT oA YA PR
e A58-E oA gAddtete AR DL Ase A7t AHEI}L 1

fe i e

o 499 ¥4 43

AP PRAYANA S& T ANSAY ART YT Aol 309
Z - A1 L A403Z2) aﬂ—oﬂ oA o|F AR BeHA401Z2 Al
). gae A WA Ao Yse) ABAAY, BEAYY, AFILR
AR Age wAAGIY PARYAY Bdolad BYL BARAAY
o' wE AR - FUAANYD) 2 UHo] Uk NBAYEe A4
WEF So) AAFoR olals 2ol ATE WAH ¥ TE HAYIEE o
e Afe] GE ABYYLT Holof B AAE ULV E A 4
A4 oAetel flgActe] YTARRE AdRRE AN R
2R BT NZAY AYE T VL Rolw, 2 AYY HHAS AT
golgagolals AT UKD WRAALES BH ALTI2E ATHY

104) ¢ ohE ¥ 20097139240 #Z,

105) At ANZE <]AE, AAA, 7859, FAY AsRE HRF/AANL, WA, 207-208%,

106) ol A 5Y FHRYe FEHYPAA AL BEPAALL] AF2R AHAT 9}
A, $-8 AW T AsANE RASR A oisinE, JRA sjAsks
AL TR ARPHAFE, AAA, 4607) : HAE/ANG, AAM, 2079 ¢ 49
A1zel2E GRABBAHE A 18] oA} o AE SAZ AT R
g8 dRgAdgYAt dRsEel sFete At oMRA AYS As Ao
AR RrHA71Y, A7, 6819).

107) £, AA=E, 2149,

- 446 -



BAl2| HEEIF cist X|EiE X9HE2 7

AAAL Fo] oAlEAM Y AL AT YA FAT o]Fo] It AHGd
FEE FE Holx ANE AGYH dEiM s HEY o)Atk FLE ¢
T(AFFYF 2 FHYF)E Fgdtis AL FAAR 3 1 9T
of the Aol AAME oAIMRH H7IAT= FAAelr YFHAAAAR F
o] A2 o] B3 AAde WAYYLE Hojol gt Ag ol
FAY - EYEAALAS AFHEANZY AL oiAldA AFEE
AAFETHE AL 1o T wAFE RolmZ Aol BEWE] QA=
Flolty, T FAYHAY HHolAte] AP o) A tiEte ¢
et )l & QLEE & AL o)A HAatel s EHIAAAS
Ate & 298 ZoE Hopof ditke 7z o|o}109)

2. M uy 3 24
7t HAe F4

g5 AU f2 A HAY wFdA JFFHP) e FFE A
3 EE AN, 27X AR AXE FEote A AT AYFA=A Ay
FF WA AujEAbzt ole] siFEne FolA dsiME zel7} gloh Iy
=9 B, H=9 ALL PCGE 28 F HAAMAA EE =F2T 52
AJYFAL B2 e ol il $8 £F4S o2x GFHPAA A )
gaue Azt FAHL o= HAM Aol ArlD

L A9 2A

108) o14F, “"HREAHAMA Fo] AY", "21AM7 QA AN EHEIFEAAELE),
WE-A}, 1999, 258-2631 =

109) ol¥4 AAIAM, 784-7851,

110) 9=2] Ultraframe (UK) Ltd v Fielding 34, ALIL PCG A= Add A9y &
FAZ AWFF BA iz §F38 7 iHALL PCG, § 1.10).

111} o]d%, AHAA, 781%,

- 447 -



TET R, F198 HoR

A - uF - 57 8 AEL HYddA £43 Aolg = 3
th grdea e wFolat WA AuFFAA A R oE F59 ojgE
At e ol He ¥H gFE Fosiy, ol Fd el YEL
olAtell Al RFeHA AFFAL AH T AXNSAY AuF AAE ol &3t
o A719 A 019 AFdE Aed I A JAFTHIR 282 =
49 B = FFE A 2 OE FF, 2YUL FF G370 FHYF(AL
F)E FEETY JASY Tt AL FHAFE FEIHL e A
EFEF YA AW AL AMY FFRAAEA ALY JFE AYse A
Solls Auist Ao LA WA MY RedAIALAd J7Ety
Qg FFTE Azt PN 2y 4y L F539 {34
JLA AUAA AEd UmA FFAA it B GE FF9 o]g X
et ol sl AFd FF FAS TR FeHM A B A3 I A
AFAHLE A01ZY2E FIL Atk HolAM )7} ok

h',__,

% F99 24

B9 FAPEZ wFolAzt BE oAt FREE dRteFE HREA
U g $E7t e Afde AHYE A0 AANE A JHE2 W
E74 oAt BT AMA oJAE obd B EAT} oA A¥ Ex RAEI Q)
om, o7t 1 AR EE A mM FAHeE #FE 9 X 2
AF T AA7E oAb ARt RS Antsls Bl wiFEAE SAREAL
FYPE AT /AL Aokl ALL PCGE AMFF WA A Azt 4
BAL R 53] hE el FH A X]H% 0135}&1 A718 A el E
ASHo 2N FAANAT WA FHYTE e Aeos S
T AT FAIFUE FrjeMe ‘ﬁg ¢ 01*}7} 0}” AuhFF WA A

112) G=3AY #1702 A5, 178 A1, ALL PCG, § 5.11, § 7.18.
113) BGHZ 103, 184, 195 'Linotype’ : BGHZ 129, 136, 142 'Girmes'

114} Bork/Schafer, a.a0. (Fn 80) : Fleischer, aa.0. (Fn 81), 8. 340, 342,

115) 923 ApE #1782 A1, Re Unisoft Group Ltd{No 3) ; Re Hydrodam {Cerby) Lid.

- 448 -



BlAte| HSEIdol| ChEE AHHA X|9HEel A

AZE olabell et ASHQ GFHBY AR T AXTL o] FojA L o]
g AF B AA7E oAb RS futsiine A, JeX AWM AHE
o] g3t AiE oS HSIAME ol He AFE Antsgids deE
AJeder &al vk a8 AP FFA A @ gE FF9 ol9s
AEdtodok st FFAS FI UA 25 YEHETL At A FIdH
o] AL, R GFARY A WA FFH FAL dFHE Fol ALR
ez AEHE vhe HolA 2el7t Aok

2 HYe ¥R

A= HA F BEEE WFolAbe AP Wi FolAte] YRyl
A% e AANTE HEY oAt dERF-E Auksigive el S8t §
Haete AgelnE yRA Yol T ¢ ¥, = ALL PCGH AulF
o AdE FAANYFY Nt wE HYPolHLE PPHYeHE & F
Atk FdolA A} dFARAY AYES AHA Z1EA Yl FEs)
Aoyt R Auje Ao UF A AL LHd AT JAEAY
8 AYolgty B¥ o Y S FHEL dFARAAAL 59 A9E
718394, BRAYAH, BAAY - ERYAAYEE vAo s B oHH F
A FH5o A goe FoAM o7} T

DI

9

3. A401=929 A<

A A401z 29 BAsY AL YFHPAANA T A 27 £=
HA A2 5 oAf LoblA L itk olME Fdol FUHA RIh
At st olfre WHAY F2M HIRE Aot ok GrldME
Folat i AujFFe] o7 AYd AF 44 EFE FX Y= A, =
dolxe FFe JA R oE FFod tsto FHAFE TRt AA s
M AME AR AYEe] AMEL e Hd F35E vt o

116) ALL PCG, § 511 § 7.18,

- 449 -



TET B, 8198 528

I AW AREE F8 FFA FAte] diF AT ANAR AT
A oy, FFA A B ©E FF9 0|92 wiHstoof st oF
FARA %2 Adeeld JFRPAAAL T AAS Y Aok olHF
A Ho= st A Al401E=2429] YHAAZ SART L} FE
Ade] S o712 UH S AsjEeh o] £A= A A0LZ
929 HELEE AT ¢ Y FA oL APFHOE Fstofo} 3}
= A Bu I8t # =82 A, AuFE WA AuEale AdE
ALL PCG, § 1103} 7to] ¥ dart uil 2n 4, 4Hdlx 4= §
Abd 3 ALL PCG o] 39 274 A #3 774 258 =48 ¥
87F sith elgjdk ol o]FojAA A4012429) FAHL HAH o dr}
AR, Fho] FF gFel g AL AdsHEAM A01=902 #8E EA
ste Afole HEA A0E - A401E 2 A403F9] HEd jlojA olAR
2r's 9 A399x - Ad01E B A4REE FET Y AT AL AQ
gk, ol#{dt 9ol o]FolAE AW A4012028 AJQor AuFFo

TPl gt A WA o] AT, o= st A B aFFEFE F
AA &7 GG Aol I AA B R FF AFE Aiste g
7v HE, AR AukE AR SaudAds InL F0d  UE A
ojth, o} AL AFHIYAAMA T Y8R HEe Al tiF Y
o Abg dFaEEe 2742 oA @S Aol T Y ¥ A=
o] BHE 1Yshz WAAYLE HNT + US ALE Avet

il
ju.
.

ol

=

w. 2 £

Aelr 2 AF uiglk o] ] PEE WRsY @5 -0 - LA
AejFF7E A7 AHE gEste A 3 gE F5 FlA EE T
AgeE B3 AANELE By Jdoie HelMe FLsith AMFEF4
A g A thE 28 QAE AL e S ¥dE FF9 #
A Qe d3FE AdsHMe A Feste AYdS Aok dres ARF

- 450 -



EAlR2| IO HEF A[9HE X[ 2Bl 7

99] HHA YL 7Ne R FFA A R ©E FF 59 )Y vl
stedof 3t WA YFRE Ry, o]F st Ade I @& Y
ol stk ¥WAE Stz Uth

Juv 92 AP FF9 #3899 93 AUAA AxH JoR] A
lFF7F AL LHe ghete AYGES FAE & de wHLE P
A401Z 227 T2 US Bolr} o3t A HEEZ ste AYr|AY
AR FE YA AT 543 299 A o) AARNFEY F2
g A F oehuE AZHY A& FRY Aotk g HES A
0 FAel] i AulF o]& AYHolg g olF HIEs] st o}
T F4& FI UdE EFET, 1 AYdE FEadAMe ofd He 9
Fof e dohs 4L Belx] g2 gt} o)y d HE= Auls} FY
8] dA e AFFoe BHEA Aoz v H )

a8t B =52 AuiFFrt 4409 AuA A9E Giele HA g &
FFF FoA EHE FE 9GS #AE) e dEFLE HF
stoel st EAlEtsl 2k olF A8 AA, nFe ALL PCGS Zo| Al
FFo Jdel #3 FAS AL "oy e A, X, 9F A ¢
ALL PCGE X#ldtd AuFF¢ oFs} #He w3 EFE =9 gast
dou, HiF FFE A € gE F79 oYL wEe} e e
BEA] Edtedof stk A, A, 579 R FHLE AMEA A401x9]
25 EXste AL WEA A309Z - A401F D A403F] AL gloA
oJAlR ErkE BUS A30F - AIE 2 A3ZE £L4F90 T AR
2 AG3E AoZ B =79 A4 A&

oz

il

BAZ/AAE, T4 FA(3), FFAPEBAE I, 2003,
AZE BAPE (A6%), HEAL 2000,
old%:, FAPE7 Y, BHEAL 2013,

- 451 -



TED B, B198 EAR

#7194, ASAPFZ(A 120 A3, Bg AL 2005,

A, FHIAEAA 1, BEAL 2013

A, BA, AGAL 2012,

< A4 AFARAAR Fo Y, 7I9E AT A93, 2002,

W, FAE AL JREFP g FFEPAL A, AEAF A2,

1993
S, @FRARAA AL A, AAPEAT AL7R A2E, 1998,
A BFAREAYL oAk 7o F oy 584, AMAHEAT A2rd
3%, 2008

o]FF, GFABAA A} 5o H9, 2147 HAEY AN (P ESAY
719), BEAE 1999.

o]F7], FWd €A olatet Hlo|Al - AHAAN AGA ogH F AU
=7, FAP3ET A5 A1E, 199,

BN/ ARG, REE LOEBIITHERASORE, B8HE $58% $H25,
KBRS, 2011,

David. A. Bennett, et al, Palmer's Company Law : Annctated guide to the
Companies Act 2006, Sweet & Maxwell, 2009.

Brendza Hannigan, Company Law, LexisNexis UK. 2003.

Brenda Hannigan and Dan Prentice edited, Hannigan and Prentice : The
Companies Act 2006 - A Commentary, LexisNexis Butterworths, 2007.

Paul L, Davies, Gower and Davies’ Principles of Modern Company Law,
Sweet & Maxwell, 2009,

Department for Business, Enterprise and Regulatory Reform, Explanatory
Notes to the Companies Act 2006,

Robert R Pennington, Company Law, Butterworths, 2001,

D.D, Prentice and Jenny Payne, Director's Fiduciary Duties, Law Quarterly

Review, 2006,
Financial Law Panel, Shadow Directorship, Financial Law Panel Limited,
1994,

- 452 -



ElAt RAREIF0l CHt R|WHE X|S|582) TR

The American Law Institution, Principles of Corporate Governance, Proposed
Final Draft, 1994.

Emmerich/Habersack, Konzernrecht, ¢ Auf,, Miinchen 2008.

Lutter, Européisches Unternehmensrecht, 4 Aufl.,, Berlin 1996.

Fleischer, Zur aktienrechtlichen Verantwortlichkeit faktischer Organ, AG 2004.

Erwiterete AuBenhaftung der Organmitglieder im

Europiischen Gesellschafts - und Kapitalmarktrecht, ZGR 2004,

AG 2004, 523 f. : ders, Zur GmbH-rechtlichen
Verantwortlichkeit des faktischen Geschiftsfihrers, GmbHR 2011,
Harbersack/Verse, Wrongful Trading-Grundladge einer europiischen

Insolvenzverschlepp-ungshaftung?, ZHR 168 (2004)
Dinkhoff, Der faktische Geschéftsfithrer in der GmbHG, Baden-Baden, 2003,
Schiirnbrand, Organschaft im Recht der privaten Verbinde, Tiibingen 2007
Bork/Schifer (Hrsg.), GmbHG, Kommentar, 2. Aufl Kéln, 2012.
Raiser/Veil, Recht der Kapitalgesellshaften, 5, Auﬂ.,. Miinchen 2010,

[Abstract]

A Study on the Regulation Abuse by Controlling Position
to Management of Corporation

Huh, Duk-Hoi
Professor of Kon-Kuk University

This article is research purpose that liability of controiling persons for
directions the corporate management on corporation law in Korea compare

to shadow director on Companies act 2006 in England, controlling shareholders
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duty and liability on the american law institute principles of corporate
governance in US. and liability of de facto organization in Germany. This
research propose that researching of comparison to foreign law improvement
liability of controlling person directs corporate management on § 401.2 the
corporation law in korea. In Companies Act 2006 prescribes that the act §
251. “shadow director”, in relation to a company, means a person in
accordance with whoes directions or instruction the director of the company
are accustomed to act, § 170, the general duties specified in sections 171 to
177 are owed by a director of a company to the company. the general
duties apply to shadow directors where, and to the extent that, the
corresponding common law rules or equitable principles so apply. § 178. The
consequences of breach{or threatened breach) of 171 to 177 are the same
as would apply if the corresponding common law rules or equitable principle
applied, In ALI, PCG § 501, prescribe controlling shareholders, when the
interested in a matter affecting the corporation, are under a duty of fair
dealing. and § 5.11. prescribe A controlling shareholder may not use corporate
property, a controlling position, or (when ftrading in the corporation's
securities) material non-public information to secure a pecuniary benefit. §
7.18. prescribe a defendant who violates the standards of conduct duty of
fair dealing is subject to liability for the loses to the corporation, to its
shareholders of which the violation is a legal cause, and, in the case of a
violation of the standards duty of fair dealings, for any additional gains
derived by the defendant to the extent necessary to make equitable
restitution. In Germany debate same as liability of shadow director in
companies act in England.

In this article propose that the first, prescribe concept of controlling
shareholder provision, the second, prescribe both controlling shareholder’s(and
controlling corporation’s) duty of lovalty and liability on breach of duty of
lovalty provision, the third, at least duty of loyslty the same as § 170 (5)
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of companies act in England and § 5.11 of ALI, PCG in US.
Key words : shadow director, director’s general duties, duty of fair dealing of

controlling shareholders, liability of de facto organization, principles

of accord governance with liability
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