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[Abstract]

A Study on Legalization of the Artists’ Fee System

Choi, Hyun-Sook
Pukyong National University. Institute of Law

If a professional artist provides labor to create an artistic work, the artist
should be properly compensated for the service, and, if an artist becomes
unable to provide such a labor because of unexpected accident or other
reasons, the artist should be able to receive welfare benefits. The movement
to provide rewards for the service of artists has already started in advanced
countries. In those countries, such compensation for artists is called artists'
fee.

The Korean government, recognizing the necessity of adopting the
compensation system for fine artists, actively adopted and managed the
system, and publically announced the standards for calculating such compensations,
However, the system has not been made into law. Thus, this study intended
to examine legal bases for the compensation system for fine artists, identify
their characteristics, and suggest the legal direction of the system.

The most essential element in making into law the compensation system

for fine artists is to figure out the meaning of ‘creative activity’ of artists,
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and examine legal basis in compensating for creative activities of artists.
Creative activity is the concept applying to both mental and physical creative
activities of fine artist in the process of completing an artistic work. Creative
activity should be what contains creativity in it enough to acknowledge the
copyright for it.

As the grounds for paying fees to fine artists, the Ministry of Culture,
Sports and Tourism cites the exhibition right in Article 19 of the Copyright
Law. The benefit of protection of copyright goes to the artist who created
the artwork to let the artist enjoy property interests generated by using the
artwork. Therefore, it cannot be the ground for the compensation system
for fine artists intended to compensate for the labor itself called creative
activity spent to complete the artistic work.

As creative activity is what a professional artist provides labor for, it can
be described as the right of job holder. Nevertheless, the provisions regarding
rights and duties of labor in Article 33 of the Constitution cannot be the
basis for compensating for the labor of fine artist called creative activity. As
provision of labor by fine artist does not have dependency because of its
specialty, fine artist is not laborer. Therefore, this study secures the legal
basis of the labor of fine artists through interpreting the scope of the rights
of artists in Article 22, Clause 2 of the Constitution as including job
holder’s rights as well as copyright.

Legalization of the compensation system for fine artists should be realized
with the following logic: if a fine artist provided labor called creative activity,
the artist should be compensated for the creative activity itself. Article 14-1
of the Law on Promotion of Fine Art stipulates that reward for fine artists
shall be given for creative activity itself, which seems to be very reasonable.
However, the public announcement based on Article 14-2 of the Law
provides that compensation for fine artists is based on exhibition rights. And,

the clause includes the number of exhibited days of the artwork as part of
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the method of calculating compensation. However, the compensation fine
artists receive is not based on copyrights, and exhibition is not the condition
satisfying the requirement for providing compensation to fine artist. It is
given for the reason that the labor of the artist satisfies conditions as
stopping conditions. Thus, the number of exhibited days of the artwork
should be eliminated as criterion for calculating compensation. Instead, the
number of artworks should be such a criterion. In addition, as the reason
for compensating for fine artist lies in the creative activity of the artist, the
fee should be paid only for creative activities demanded by art planners.
Thus, fees paid to artists should be limited to new artworks and revision of
old artworks. Thus, old artworks should be eliminated from the scope

where compensation is applied.
Key words : copyright, moral right of artist, property right of artist, exhibition

right, Article 22, Clause 2 of the Constitution, Article 32 of the
Constitution, rights of artist, right of job—holder
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