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[Abstract]

Attachment to Immovable of the Korean Civil Act
: On the criteria and range

Gwak, Si-Ho
Ph.D. in Laws/Docent, Keimyung University, Department of Law

Attachment is the system of law that ties the ownership of multiple
properties belonging to different owners into one legal entity and then
forcibly vests it to one person. The intention of this process is to maintain
the economic utility of the item and prevent unfairness toward a person
who loses his or her ownership by a request for compensation. This request
itself is a kind of restitution system of unjust enrichment. In particular, The
Civil Code Article 256 on Attachment to Immovable states that “The owner
of an immovable acquires the ownership of anything affixed thereto:
Provided, that this shall not affect the rights of another person who has
affixed such item and retained the title thereto.” Thus, the range and the
criteria for recognizing an attachment to immovable estate are discussed.

On the range for recognizing an attachment to immovable estate, the
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common theory suggests that this range is limited to movable items. However,
this article supports the view of the precedent. Here, immovable estate is
also considered to be included within the range, considering the intent of
attachment system. In the criteria for recognizing an attachment as ‘to
immovable’, there is no difference between an attachment to immovable and
an attachment among movable items in light of the intent of attachment.
Therefore, the following piece supports the view of the common theory and
the precedent. These ideas argue that, according to The Civil Code Article
257 on Attachment between Movables, the attachment to immovable should
be recognized if the objects “are so united together that they can no longer
be separated without severe damage, or cannot be separated without excessive
expense.” Clearly, it should be considered that attachment can be recognized
regardless of the title. However, with regards to the application of the
provision of Article 256, I argue that it is most appropriate to interpret this
provision as a case in which the affixed item is regarded as the object of
the separate rights by independent public notification. In addition, I think
that it should be legislatively examined to delete the provision of Article
256 in the end.

In this range and criteria for attachment to immovable estate, buildings
can also be regarded as things affixed to the land. In the cases of trees and
crops, regardless of the title, they should not be deemed as units that are
affixed to the land. In the case of the extension or remodeling of a
building, theoretically speaking, if a part has independence, then attachment
should not be recognized regardless of the title. However, if the part gains
independence by remodeling or extension without the title, the attachment
can be recognized realistically, because the economic loss caused by the
separation will be too great for it not be recognized. However, the meaning
of “title” here should be understood as the consent or approval of the

original building owner, not merely the usufruct of immovable estate.
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