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[Abstract]

A Study for Restructuring of the Current Financial
Regulatory Framework based on the Negative Regulation
Paradigm in the Era of the 4t Industry Revolution

Seong, Hye-Hwal
Professor, Inha Univ. Law School

In the historical turning point of the 4th industry revolution, even in

financial markets a lot of innovative services like Internet—based banks,
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various types of crowdfunding, Robo advisors with artificial intelligence, big
data based financial services, biometrics, and blockchain—based new financial
services are ongoing. However, as strict and rigid current financial regulatory
systems are a major obstacle to the development of innovative projects, it is
desirable to rebuild the financial regulatory system based on the ‘negative
regulatory philosophy’.

The restructuring of the financial regulatory system based on the negative
regulatory philosophy needs to be promoted based on the following detailed
paradigms constituting the negative regulatory framework. First, it should be
restructured by the paradigm of all-inclusive method. Because all-inclusive
method is an innovative regulation method introduced to financial investment
products and investment contract securities under the ‘Capital market Act
and the utility has been verified, other financial areas are recommended to
adopt the all-inclusive method. Products and business scope are appropriate
for areas where all-inclusive method can be applied in priority.

Next, it is reconstruction by the principle-based regulatory paradigm.
Even if new technologies and new products appear more easily based on the
all-inclusive method, if this product is packed up in the process of reaching
financial consumers, the meaning of technological innovation will only be
diluted. Therefore, it is necessary to boldly introduce the principle—based
regulation to the area of sales practice that regulates the interface between
financial companies and financial consumers.

Next, it is a rebuilding by self-regulation paradigm. In regulatory environments
with all-inclusive method and principles—based regulations, we can not expect
the government’s nearly almighty sponsorship that sectioned the boundary
between legal and illegal, so should solve problems of the industry himself.
In other words, self-regulation can have desirable goals on its own, but
there are also companion principles and accompanying properties associated

with principles—based regulation. On the contrary, there is a strong demand
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for improvement of the voluntary control capacity of private enterprises and
safeguards of the basic rights of the people through legal procedures under
the government’s supervision.

Finally, it is a reconstruction by ex—post regulation paradigm. If all-
inclusive method principles of business scope are enforced, relaxation of
entry restrictions will take place naturally. It can also be seen that the control
function against an unqualified person due to the existing high fence is
weakened. Illegal acts due to principle—based regulation and self—regulation
can also increase. Therefore, one of the last means of securing the philosophy
of negative regulation can be to strengthen ex—post regulation. It is difficult
to make the philosophy of negative regulation only through criminal punishment
and monetary penalty as it is now. For example, in principle—based regulatory
paradigms, the burden of the government for the criminal punishment will
be increased since the prohibition norm is ambiguous and abstract. Therefore,
it is necessary to take various sanctions such as corrective order, cease—and-
desist order to stop illegal acts, collective dispute resolution, punitive damages,
administrative settlement etc.

Based on the these general principles, specific suggestions for improvement
under the negative regulation method are presented for each of the main
provisions of the Banking Act, Insurance Business Act, and Capital Market
Act.
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