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[Abstract]

A Study on Insider trading and legal regulation in the
Financial Investment Services and Capital Markets Act

Kim Younglok

Doctor of Laws- Korea Exchange

Legislative efforts to regulate insider trading have continued in the Financial
Investment Services and Capital Markets Act (“Capital Markets Act’) as
well as the former Securities Exchange Act, under the recognition that
insider trading undermines the soundness and hinders the credibility of the
capital market. In particular, the title of Article 188-2 of the former
Securities Exchange Act was partially supplemented and revised from
‘restriction of insider trading’ to ‘prohibition of insider trading’. And this
was succeeded by Article 174 of the Capital Markets Act, ‘Prohibition on
Use of Material Nonpublic Information’, so that the regulatory framework
for insider trading was strengthened as it is now. Not only in Korea but in
the United States, the United Kingdom, and Japan, insider trading has been
recognized as an important criminal offense, and criminal punishment and
civil liability have been strengthened. However, although there has been legal
restructuring in order to prevent unauthorized use of material information
in the Capital Markets Act, and regulatory system restructuring(e.g.
introduction of the fast—track) for early blocking and investigation of unfair
trading practices, insider trading is increasing rather than decreasing due
mainly to the lack of compliance awareness among the employees of listed
corporations. Also, in relation to the act of providing the internal material

information of listed corporations to other persons in the status of insiders
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and quasi-insiders, there are a lot of cases in which the information recipients
use the information for transactions because there is a lack of guilt that
such an act is a criminal act. Furthermore, due to the development of
means for delivering information using mobile devices, undisclosed material
information received from insiders, etc. is transmitted to the first information
receiver, the second information receiver, and the like, resulting in a large
number of information receivers. However, it is fortunate that the regulatory
authority has enacted Article 178-2(Prohibition on Market Disturbances) of
the Capital Markets Act, enabling the Financial Services Commission to
collect undue profits arising from the position of second or above information
recipient as penalty surcharges, thereby preventing the insider trading that
takes advantage of information asymmetry. As a result, it is now possible
to regulate the act of using market information, press information or policy
information as well as inside information which was difficult to regulate
under Article 174. Therefore, in the future, it is expected that unfair
transactions such as market manipulation, acts of using inside information

by insiders, etc. will be reduced.
Key words : Insider Trading, Material Nonpublic Information, Fast—track,

Prohibition on Market Disturbances, Market Manipulation,

Information Receiver, Market Information, Undue Profits
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