TEM Bk, $24%8 3R, 2018. 12 30.
BN KB EUBERTR

SAZEul ol A e o =& A ke
nAF AR g A+

A study on Determination of the Price in Open-price
Contracts in International Sale of Goods

P~ Kk
e F &

i

Oh, Soo-Yong

g x

=

. = gZA 2| et Hlu#y o
. CISG MIpb= 2lgie| AL

. M14z=2t H|sbz=o| &AH|

H95x thE 2F g4 Mo FM=H
o d=e 24

ASH

Oxle 2

~

© ~ O Ul AW N —

=

=E

Ho

A EEw Ak Fet UNFF AS5xE Aol fastAl 4hstae
1 gES YA B BAHoR AHetw 9] ofUstAY o2 s 9t
= ygt A (dia2erdAene ta 274 Walol tisted
A olok NHHef & o Alldze] wEW SRl tiek ALl Aot

=r2o 1 2018.10.30.

AAtEY 1 2018.11.20.

AANZAHL : 2018.11.20.

* o] =R 20188hd k. AlFdisty wHdIR| UG oJste] AFE S
*OHFUED WEMIUSH RFag

/| =

- 113 -



TELE BUR, 2488 B3R

o Fe FRA0IT, S A To] THERE Hope] bt Bl
L A0

o, ojmf Aqte] 23] FA#lolet o Aol EEE

(DU == 7

Aol he Hokes sk Sl

F 230 B FOF ASSEE Fore] Aot
AollAl olu] Ak BAAL et 53] 9RAAt W oA orEe
of, W, vE, m, AulelEHel iAol Y] SAshE

=

g24e BASES k1 ok A Qlsle] ekl |9t

Bgo] AsszE A4zt @] BAslolof sk vl A14%e} A55E Aol
o mzo] EASH=A], Al4Ze} AS5E Zo| oL Zao] SHFR=A| ofii
teeko] ogolct, o] A o219l Wol A Buto] ofuje} Al Aol HE

—_

O F84e] Hold Bie 24 %e &k diE S miedlel B4 =
=l izt gt a7t ol etz digel tigh dF §lo] ol F&t &
wsoll o] =w°] BaskA] Yol wimelolAl AASHAARE, HiESlo] i =
e ofv] HiESHAAY O 25 Aadell 24ste] vlgo] AR Ao, Al
1429} A55% Fofl ol x| pAIsheA] o7 Bl HA| k= 4 it

2 = ook WHsiA oplHEe F 7 24, HAl, AM55x7t A87hs
St Bee AL SA, IR ARl oA dee BHE AT E

FA0) ¢ Aot 87, 59 AL, FE3] FHHAR] ARt A7,

CISG A4z A1l wh=m AFAZ22 Aol Hefol =H7] figt Al 71A]

Q7o 3, 1 Aol 18] Ei 1 oo EAele] it Zolofo} 1
SA|, %55 SAolm, A, o] Gl A9 olo] TLHEE HopAo)



SHEZhojol Mol chZ BT | HUI B e 47

S
o,
QE
11}{ed
2=
>
ol
Bl
LA
e
oH,
>
iy
s
rlr
Ho
>
o
o
ku
[
>
ol
i)
)

K

O
2,
Tf

WAt % Bl THE T3 92 A2 ATk ok Gk 2 3
SH GEIL QAL o] Ashe AL T oA Tk 1 AkAE Al
#orol @ 4 gik

ojF" A4z A1Fo] AFA2L Agko] HeFol H7| flshie dae

SHL QP ol sk AL T 9 AL 4TS gk W], CISG

AS5EE Aol FESH ABHIeH F Al I diee TAH B
AR Aok ofdsiAY olg Ak A= FA ofdd A4 di=e
27 e APtk ot 2 defe] AT = All4zet A55xe] A

S@AlE CISG Aol 2AA A7ld 7F8 7z 24 & sl 254
lE daEgg Al sl All4zet ASSEE A8l AoM + 239 9
e e sEe ‘:EWH’_ Asie] tige] ods] TS Sl & =2
ojet s °F71 = 7 A, AA, A55x7t A8TEse e A
7F EA, 2 Bl ofEA dies FET AW E SHE= A A
HF ol 15527} Re=A] ¢dal A

= o7t Jﬂrﬂﬂa ol adsie] All4zet
55%7} st Aol A Aer1sele melsl= A

1—

Z
S =g gk

M

2. 2 E & EA ol et vlmYH

ag

gl dish BAA E= SAHoR A Fae Aol JHE +
A AR HeidE s =7ke] =y AACl wet Agolsith. #d %
A BEHel 71¥S & pretium certum (o] FA7FsA)olE AF
ML 4 W5 HAA @7l At = niFd. ZF2HEL de

H

o GOt g A9 mEAer Alde] fmekA] ek ST Mg
Fistel MAAE TEE FHs oAt AT WA o] aAg

ol sl SAECIO] S R A ABE A A3l
golg w44 adoz sha ekd ojgt gel e giFY AA, 59l 5

- 115 -



TELE BUR, 2488 B3R

o),

lo 4 2 Jo

ge gl o Gobt gidet ST oAk Aol st of
e 2ES s grkd E o 498 99

T ogE A9E gt 9F w59 2Ry Wt 290 A2 59 o

= Ao

=
A 71 e A

Ni

AL 2 517 9ckd :La}l)r Mutdoz 2 o ggEst 7%?74]9.*01]

3. CISG H|55= 2| HA

CISG A55% Agete] 342 CISG ARTAHANE 71 AL =43} St
o] thgolSith. 195618 %8F 67x0| = digol tiet #40] 3le 74

oF Al do] FasHA] dthil of= U 2= ‘:}/\}1}7]‘ T 5
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Aekol 48T = gtk UN A AHHE 193] (United Nations Commission on

1) Ingerborg Schwenzer, Commentary on the UN Convention on the International Sale of Good,

3rd Edition, Oxford University Press, 2009, p. 815.
2) Thid., P. 816.
3) Ibid., P. 816.

4) o] Aolgo= Qt FofE =317 flote] 1930dtol “APHELE $1et =AISlel” (International
Institute for the Unification of Private Law : UNIDROIT)”7} €9 fHHASAEAA =A)
5ol A8t FUH AH|ZtS 95t 19359 ofH|xeHE mRASHATE v 23t
AAAS] T2 FEHARE Y] FTEAE AT AR 195617 1963 el ZF

7} SR xQto] Z4at AHof StE|ict 1964d0] Slo] 104 AFE 28712 Qu3leje T
24E AT & =AEEEAe] #et T (Uniform Law for the International
Sale of Goods : ULIS)o| #st @oF (BAFH Loz ‘Slojamjujderolgt A Adth} “=AE
ZofjufAleke] Aol WSt EUW” (Uniform Law on the Formation of Contracts for the
International Sale of Goods : ULF)ol Tt @eF (BAH oz ‘So|aA APk o]zt &
siicho] AAEQdr) o] & gokol /l=Ed iR e =7s0lth
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6) UNCITRALL ‘slo]amjuigelrt Slo] 1A ddd e o] 7FdS A AR of A A

= YJoRE AEA 01—‘?—3 glsty] flste] UN *}Dzﬂo Bl Zbar Aol & Hoko
7S oJgFo] QEA] ol RE RIS Ayt ol HAuEE 7H diEEe] & gkl At
ZhQlol H-sta FHS @Ei Fofsha] TP = FEC| % /%ﬂﬂcﬂ AEE Gk o=
5k 1980W 4€ 119 “IEAEE0ujA k] et UNESF (United Nations Convention on
Contracts for the International Sale of Goods : CISG)o] AE=|UT, 1988 1Y€ 1UHE
TaEAT v 2004 2€ 179 FY7HIAE UN AREFA 7186, 2005
| 39 1YFE Foko] TRETE 201849 119 19 @A, Aol 719iote] & Heke #8
ot Yyek= & 8978=o]tt (UNCITRAL Secretariat, Status of United Nations Convention on
Contracts for the International Sale of Goods).

7) Gyula Ebrsi, Bianca-Bonell Commentary on the International Sales Law, Giuffre: Milan,
1987, para. 1.1-1.3.
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o] otyal, GARA} 7hAol Bste] A ¢dal Alefg o] AlE ol I Aokl gt
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Landgericht Neubrandenburg 3 August 2005 (); RUSSIA Arbitration ruling of 3 March
1995 (Arbitral award No. 309/1993); SWITZERLAND Bezirksgericht St. Gallen 3 July 1997;
AUSTRIA Landesgericht fiir Zivilrechtssachen Graz 4 March 1993; AUSTRIA Oberster
Gerichtshof 10 November 1994.
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11) ICC Arbitration Court of the International Chamber of Commerce, September 1999 (Arbitral
award No. 9819) (& @e|lo|A= “Abdol| 74 SAohA] k2 mjuli7t sA| A o= &
oF doJm. "2t SFAHH; BULGARIA Arbitration Court at the Chamber of Commerce
and Industry of Bulgaria, 30 November 1998, (Praktika Blgarska trgovskopromishlena
palata) (B HTeoAE “CISG A55z2] W2 AY AtZc] YAH EE FAFHOZ
gote] A7) gefste|ete Aok fastl 2l selth.

12) ICC Arbitration Court of the International Chamber of Commerce, France, 1995 (Arbitral
award No. 8324)(“FAIA}F Atolof AofellA tha-& HAIoHA] 2 79l All4zo] w&
das AFsHAY 1 A4S 9t 22 Folvehe 280 =Eobr] flotolAls, Algxet
A9zo) uhel AlekS sfAsfioF git).

13) MAA, "B EAL, Bk, 2006, 188WH.

14) HUNGARY Legfelsbb Birtsag, Budapest 25 September 1992.
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°felie 2712 74191*" Hlﬂﬂ A FEeRM EEe R X
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Al A Aste 2 deF AlSsxEe] oY o
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15) RUSSIA Tribunal of International Commercial Arbitration at the Russian Federation
Chamber of Commerce and Industry 30 May 2001; RUSSIA Tribunal of International
Commercial Arbitration at the Russian Federation Chamber of Commerce and Industry
22 November 1995,

16) Gyula Eorsi, Bianca—Bonell Commentary on the International Sales Law, Giuffre: Milan,
1987, p.141.

17) [SWITZERLAND Handelsgericht des Kantons St. Gallen 5 December 1995].

18) John O. Honnold, Uniform Law for International Sales under the 1980 United Nations
Convention, 3rd ed. (1999), P 155.
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(1) 72 Haead AL Mg (1) - el M2HE HhiMskE 2= 7=

19) CZECH REPUBLIC Nejvyssi soudeské republiky 25 June 2008 (“miufiA|2Fo] A=)
2 =3 11 Aol {asH AAHU=AE sk Zlo] 1185H): S\WITZERLAND
Handelsgericht Ziirich 22 December 2005 (Retail fashion clothes case) (“A|55zof w2}
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21) Gyula Eprsi, Ibid., p.401-409.
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22) Gyula Eorsi, Ibid., P 155.
23) FRANCE Cour dappel, Grenoble 26 April 1995; AUSTRIA Oberster Gerichtshof 10
November 1994 (Chinchilla furs case).

24) 1ICC Arbitration Court of the International Chamber of Commerce, September 1999;
BULGARIA Arbitration Court at the Chamber of Commerce and Industry of Bulgaria,
30 November 1998, (Praktika Blgarska trgovskopromishlena palata).
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25) CHINA International Economic and Trade Arbitration Commission, People’s Republic of
China, 25 December 1998; RUSSIA Tribunal of International Commercial Arbitration at
the Russian Federation Chamber of Commerce and Industry 22 November 1995;
RUSSIA Tribunal of International Commercial Arbitration at the Russian Federation
Chamber of Commerce and Industry 3 March 1995 (Arbitral award No. 304/1993);
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Chamber of Commerce and Industry 3 March 1995 (Arbitral award No. 309/1993).
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[Abstract]

A study on Determination of the Price in Open-price
Contracts in International Sale of Goods

Oh, Soo-Yong
Professor, Law School of Jeju National Univ.,

Article 55 deals with the question of how the price is to be calculated if

the contract has been validly concluded but does not expressly or implicitly
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fix or make provision for determining the price. On the other hand, under
Article 14 a proposal for concluding a contract constitutes an offer only if
it is sufficiently definite. This is the case if the proposal indicates the goods
and expressly or implicitly fixes or makes provision for determining the
quantity and the price.

This provision was a problem throughout the preparation of the Convention.
The difficulties, in particular, were due to the fact that under the law of
some States, for example, Austrian, Belgian, Dutch, French and Soviet Law,
a contract of sale must necessarily set forth the price or provide a
mechanism for determining the price. In addition, Article 55 must be read
in conjunction with Article 14. The question then arises whether there is a
conflict between Articles 14 and 55. This question is not only interesting
from a theoretical point of view. It might also be interesting to ascertain its
practical importance.

For example, where a buyer has an urgent need for goods and orders
them by phone, no reference being made by either party to the price, a
strange situation can be arose where the buyer after ordering the goods
informs the seller that he actually does not need them, but where the seller
already ships the goods or has started production and incurred costs in an
effort to assist the buyer.

I would like to address several issues with regard to two questions which
usually arise in this provision, that first, in what situations Art. 55 applies

and secondly, how one ascertains a given price.

Key words : requirements for an offer, intention to be bound, sufficiently definite

proposal, pretium certum, open—price contracts
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