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BETHUSEN. SR T r B IcEn 2 AME St Ts ( Z &
THN. 20k 5 L BERBROBRE AN RDLN T DB, ZNUT, ZOLUNE
MEAFNs R Lz, #F0—%2E25 LT, ERRWLnLUbNS, I
T2 RO —4fE 2 & 2L 720,
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42 FAYY FA 33 3490 A4

1. BO{7H

FEANAE 20038 M2E FAYel ¥Y-AY HARH(YEIRE). FTINE
19949 FAY) AFHI, FFL2 2000800 M2 FAWE AP} Uk o]HP
=8 32 29 ddot A2 FAEE &F+A HA 329 FAYL Ang Yy
gl R olN e Kol YA, UNCITRAL 229 9%e 2a s
HMe FEHT Uk

2A71e1 g4 FAE TP ADRY &80 388 uE 24 s ¥E9
BHG TAAA Azt FA B AA P 5 AA G0 BN, SHA 59
BYHE F ok DAl Aok o] A|F 3R] & ZAAES § Fg 2
ol ta) M2 o] otz FAMAHA 28 A FFo2 FEHDE AL 2T
T A HEAAE AL A 2 JYE S XA, #7} 71HE A
A s A TE A

BiadAe ¢4 "2 A2 SAEFA 2 EFTINE 9B SAMY FL% weH
53¢ UNCITRAL 244, 33 9 839 ZA¥3 qulsan s 243,
oh2® FEHO A} & A2 FARAE LM Ao} "3 YR FAY o) 8HY”
MHE Aol 301X S o) & Aol ) Agzte] ABE B2 By, 7
SHA 4 FAYY K NNE QRN FAA §9€ 9 Ao AN AF
st Yot

2. €2 MYy 1 53

¥ ZAME UNCITRAL 2d¥e 2AZ ¢ Aoz 1 #3ueds =y
o #AMgO) Atk o, 1 Ade B FFYY vTE T AT Ao
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2-1. 99 FAYY L7

X Al 2HAIZ-ARE)FEE FL Ak FAANE WIF5AS 4334
9o FH7]202 3= UNCITRAL 299 74& 23X ok &3P 22 7
z2g A931 Yok YL 2 TS B JE FHol MA YAH, FEZ
oFo] MFZol7] B NYZFS 71&€ B2 Jom, f¥Fez: 44 SAd
A7t BHA Fao g8 FESJAHNYZF 12). UNCITRAL 2% okl &
ZAAL wEA] AA2 FA7 PR U 3A &L oHAE F AHEZLY
0%, 31Z 38, Q¥ 8F, 9= 43, ¥IFFAY 21=E, 2= 4%).

QY AZAYE ZFAA EZW AE WFFAN HEHAE AAFHoR
A AN 29 Y JPFP FY FHN FAA WAFAE TEAA FXL
g4

M2 2232 (arbitration agreement)ol tA3A A13R-AM152 F3€ i A
ZA%e)e Ao 2% 1%l QoiA UNCITRAL 2d¥# 22 398 T3z A
o & 7)) WA DAY B E= Feol ojA 248 AP PERAAF
2 EfZ 3= AUA ofdAE EA ¢8)d d¢ VALY #A49 AR Ex 4F9
HEAL PAF = F A o) FAQA APe B2 3 AT, 2R
QEeA ‘FAlo] 2 $do £43) Ba: HA9 B2 31 Uk AFAYAE T
2 ZAW 92NY P ZZA(finality of decision)& FAIALZ FA9 832
H= FAL QAT 22 199 $71HQ e vae F340 3] adde dA
H3 glch = WIPOY] ol2u Ev|Qd F4 & BE FAA} F7HA#L e A4
= 8 97 FAE AZAYel Hgslojof ¥ FAHRRE AFHA deh

132 138 d< A% saxagdoz 83, ZA43 2 (arbitability)ol #3) "33
2 ¥ Ro] sd WM BA(lE B B EAE Ad)YeR FF¢H A
Ao FAAE 20019 AN E ‘AAZMsAY e FRE ALHT AAT FUH
o] AEo] wat A27AA Y nATtA 2 8 JFsdithe Edo] AEEojARL .

zAHZAo] AN F2FAY 32 19 A 2401 et FITAY
32E Z2AAZ0) M AYAE 2, ¢ 29, B3 FE HY QL FE 223 HE
o] 2AY PA7)@o] Nk FFRP ojg AR 53] FAHF FHANE

£ o] ENRHEAPANN DA E3A9 faHo) dFAA HEe Bl o
A AAsol BA7 EA7 8 & Aok L2 AFAY dolME SHAHRAE &
$7 7Hs8t7) Be] EAHFo) APATT ANHAW, E3F FAYY FFA

- 179 -



"HREEN, E28 BN

NE BHo2 3 FAE AFE 5 98 Aotk neky SN B B

A FAAL 433 A% & 34 2FL $asda A5 oA
Bl e B¢ 13= 32 FAH ol I (elec.data exchange)ol <)

A= 7bsd A Yol 718H o2 UNCITRAL 229 £33 gl Axpo] L3 A

o g% AEHRAE FAIA AR YTH13Z 58).

FE® SARL A B9l Aviro] 245007 AL, s FAd Fe7} 9
RE& Pt Aol st o] 3¢, FAME BPA T APAE= 248 Fa3
ol HoA(14%), FAYEE P32 Q& UNCITRAL 2d¥#s gd=d. 8H

L2 FAYAE XY F7HARAY ARFEE viA 3= Ao AFHA T HAA

T(RZRD)E S7F Aodo] A7lste AL AT YA P YRoZT By

3 SUTH15R). olA& UNCITRAL 244 82, ¥2EAY 10X, FZ2AH BRE

20 & YL BANR 22 SANLY] A¥o] Badgn 332 gk

HANE BAX = S SAPAN(HRIEE) 7E RAZA FHZNE 98 Ao

7bssite AR F83 FRDRR). o] AP ¥ HAZAE= 20019 SAYA o

MME AFHIL AA G ARBEY AFE YWD T2 AFE EQY. 2

A9 E4887159) 4848 Fol: FAHNME Had FPo|n, gL 2xyg B

T3 ARG g3 2HsE AAE e AL AV YRAM FAS AL

{031 T8 ¢ A& Rojth. UNCITRAL 2EHIME 1727} o|R & FHST gz,

VRFAY 1825 ST Ak FFFAFNE o] R FH FHo] Bo)x Gech
UNCITRAL 29¥E dI3F3A47 g2, 489 AFAMEL A FRIE) o) #

¢ 1EE FALN B A3ET FAFY A B Asgos Yz QA 1

W89 7122 g2x goh o & 5o FAAd g% AN TAY-SYA B

Age] A FE FAJQY 71991 28 Ao YA THISZE 348). YRL

UNCITRAL 12%, @254 1329 t2x g 354 U2:= 74-53948

AU st= AMRE AR AIY R 7IP9Qez FASa Q).

A4d 28F= FAPY ol=ul competenceE W FEHRT YA, AR
UNCITRAL 299 16, @#3FAY 1729 2t S48 93 BARN(24Z)4
WA= dolA ojolr] HAth

A A D FAAx QAN dEol FE ASEY FHRABZ-ABE)
E FA g8 Pl AAZVAE IFHRE FHE g7 Y99 A ojgjol=
UNCITRAL 2293 718322 gax g & A Axe 7BHog gapze
Feof] gt AN, 53 B/ e ALE FRAY 9BA MNP 9

fe rr
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A= FAF g=AA) (32%) AHEU e HAME HEFAol9 AHSE X9
HojAh(30%) A4S Uegoze uhg(33x), 44 A FFA AY(H
Z), FAZA B A#L9 FH(BR) §, AIREL 7EAH2 FFFAYH 2
o &, 3P AL diF FAZAEALY o] A7IE FAAAN FH. BAA
A71E AAsA G F AN Hol7} A (RHFFAY 8R) FIFAYL AR
9 o7} Q= & FFRADY HAE LYoz FA(FFY 39F), A¥l g FA
322 FARATES WAL I+ 5F ok

FA@A L FAAxY F8 B A6F(AGR-ALBR)AAM FEHAAE= AL
UNCITRAL 2dydl £33 ol 7123 SABGE Y22 3= AB6R) 4 5
AAxte) o] A FE FH3BR)E £ Aol

FARGL 53 gAE &Yt e BT HFA H(ex aequo et bona)ol ET
7b 7bsdia, 943 F7bt AAE PEo 2AR FAE €3e= a1 I FF
ZFANL e YES FAAY Foo g, {7t e A ALHEAR
gj#ch. UNCITRAL 294y 82 FEHojof & A& 3iA|gt AFAY S &
3} o] HUHFAYP A Aoz FHYT 2R HEfof & AFYPo iy
A Qutg oz FAE oEgS JPNY Aoz AAHAAA, BES FAXY F
A FHol & AojAh 719 AP & FAE €z & AR A
o] g7} gl ¥ lex marcatoria 59 ¥IF7PEE A FABD AoA HEd=
AL wjA 72 HouA T, B FAE AF HY L gFHER] AL AR
HojAtH36Z 48). FIFFAEY A9 1 Ao FAAM FIFAY 72 HA 93
A ‘YPEge FFN wEtele FHNME IF7PPe] g& Aol 27 Ho g Y
Zted.

UNCITRAL 294 30x& FAAx oM )& FABDTeZ 3= RS
AFa P, AFAY BZ, IFFAY 02 A o)A ®22 Yot FFFA
W 925 FY3E, FFYPYLS S oyt A E B 2L YA BWE F
AFNAN AFR Uk FAe A4 2 = o E ERAAY PHoEAN W
AR ojrl AxEHA foh. 28U BT J|EA o2 FAAY FAE 7k
I Qe A, F7ABRL 3 PHE B g £ do] ohd AL FEFHX
At 2 F AAE B &8 EANIAANEE L B AAME FA g WA FA
A AHALEA e FATFY Fol Fo] Btk AAZE FAdl dr=3
%3 23 32 HA A7 Bk

FAFIMA = ZAIAY #e7t AE FFE AL 079 7IAE 83 A F
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A9 717 L¥ 2 (39=)F UNCITRAL =94 3129 Zrl. o] o] FA3
A% FAVDY HY(22)F} FNFABBUIZ) T ASE oARAR gRPAE
T30 Y= EAlol9 Euj§A% 25 UNCITRAL 2d¥el Edz & RAolg.

SARDY FHad B ATRL AM44Z )R, 2 4 A= UNCITRAL =44
UE, FXFAY B 28H} 4FFJ o2 g2 g FIFFAY BRE Gt 2F
749 Aol AT E A= YuA T F AUk &Y AFAYANA FEH A
Tt A2 SARGHLE VAN J3A g3 PPT= FoA. FREEE E:=
AE2 QaAT 254718 2314 G FFA dd A@A Holoh oA
A % ERAAY V& AEYE FAE AFoln FARGY FPol FahA
E APeE0 ofd JYZPeR FEITT @ AAE d g3} Yok

SAEGo] HLH X FAA%Y AP M= FFo) ntA=H AR Pk
o Aol dAAE &4 39 A=E dFAT FAZA BS(FFE), FAA Lol
FEE AFTA(SYNLY 10562), SAAFIAL Sl D EAM & + Ut
€9 A9 AN 48 FHd 1oy A YHAAA € A 2o

Agge SAABY 32U 4 FIZFAHZ-A6R)L AL UAW, IR
AAAE Afnre] Bid FRI 4o AIFS FYojA T FAUE gl of
AA FARRS Reo AT Fost gled A FEHE ¥R = AT} A
G50l AL QTH4IX).

dEY AFTAYE o139 (D AAANA £33 =us FJoze 24 7|
Ho2 UNCITRAL =y £A3I = AL & F Uk 53] 549
715e wole B2 AVLF APl 2tk A, FAZ FHA
g Ae IR AL FEHIY. E FAVLY AL JP9 AXE V|EFe
23 A 2e Aoz FAY FoHE I A&H S Eolx Yok AFAY
< B2 A&F AN A9 B4 A7 dade Fole W¥er Axs} @
SOA UL, I 2L A=x] g WAL £ o] FA olgo] HHE AL
71st Aot A2 dRAME TG vlad oI UTAEH} EAHEA=R
FAAEE A7) AR

A3
Az

fu > md rie

'
LA
=

2-2. TAN AY ALy

FARA7E AFoE BT FAAL ABae] 2658 AVE B FF 87, A
29 FAY 257t £25& Aelthe A FHRIT YUk o] AL AW/ae A7E &
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£o] A6 98 Aol BYHAA Ade HZHEA} 2 €k FAYY ¥AS
oj9A AMs=Ad B BEANT & + Uk 2RE AP B (competence) =
ABiol Ado) A7E ASE AV, FARA FAT A7 BeE FAYC
FUHZ 5o ATHEZZAY 202E oA ¥ &2 Aok &Y AFAYLS
Agio] AAAE 142, A% o) werste Aol A B2 B3 3+
= Qe dafAE 9=, FAZ BHAME 1TR).

AP TR A% BAAE HA) YAD 2 A% AR 280 HAE
RES AAo] RAAE AFY 8ol BAR 258 AwzAN AV B¢ oA
& ZA0] g8 ALE HIT 24 FAHREA, FA7 BAHAA WS A A
Aoz HA A@e) g% Aoz AFHoEEAs FAFA FARN AN A7
sed, oy) 2% 929 e #al(Ring Circus A2VE, 1997d 99 449
514 8% 36578)°lth

AAE nZe) MAL HAS GRS AtolelA MAH HFA2E AR
Mo ZAAck BT M) AA2 HA} A dEA Ye Q89 Z2RH X
el Apolol M ARAAM AN MA2ZTAL B A% W AAX AL 2d
7 ol9A Aojgoy &de atd &4 3 JIPT ¥ F AT X& AR
o olzt 1 HEA YALE NI 3L, GE Agdd A W8l AR I%
HE g8 S} 2L ROIUL, Y7 X& S0l A% MB AAN XA &3
2 Aol HPETL FRST eAFE PTFeE 25 AR 2-d ] A
A2 2A9 AGMole FAZPol TRHAA ARk 2R A3 2 FAAN
g8 2E 242 A4 98 A 2 FAE X ANE e wEolA. Y7 AT
¥ 9= SFAA oHAE Aoz Ho YAtk AN Y dEATLE tH 2
A9 24& ZasolAcl #I, AP F]NN FA g HAHoIA} AT
zgYch o)A AN X ZARIE Ag X AtojolA @A Aol 1 &
g2 X Y Atel9) Atdele mXA Fég FFH

o] BAE 7lERozE ZAAGY AN sfop dch. 28U o FAAL ¥
Mol &N Y n2gol @ o L FS AXAlY FARYE YXTY &§
AANE 4P NAGL HHSNAGT FEAHL, X & HE oAM= AX
o Aok aFel YXY el BA249 AR 9Fe vAe AL oI FFH
T Q. 2R FARY FAY) BAYE AW o A B FAA%Y A
Hol diajA FAIAHY #elE AU

g ABas 1 Ao get B N FA GRS FIE VIRLE F
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€ A7) dEl, SAZAA%G) Y U AL VI FAYL Aogo) B 2
AAY FE o FPHAR o} 3, EAY) AN BAR Fest A= A
T SAAC B RIS} 2 WE, FAZPo) TRHA U= FRY At g
2 99 A g 2T, BRI Y A7t QFHNAE g 2R ot 3
A B TSl 2 A FeE FAA B8 222 F9Y5} o|WAT golA]
X7t AN FAE FEANA oFAE Ro)y) B Bo] F8A0] HEH: WEL 3
A FAYLE st FA9 #97) Adneta Agsof o).

teol EEE 34 ol et 2458 Zay ol WE ZAR ) 2} 2
oA g¥ta FFE WA SYsL Aok B FEANN HEH mIAy
AN B UISABLY @alol I X7 Yol i@ B Alde] 249 yge
SAAGY BHEA SooT HHAL QU waky X9 A5 FAol wejop
33, Ztsts o)A ok doka P

°f BAolE BE w0l TRHA UL & $BL vlPo| ZEIYAT Qb
© 1 829 FEde FYAAT 9 /A HoME G2 424L Za i 4 =
oF SAAFE AP AtolgrI Rt AgAto)|T A A FH 2A)
APES &l metol ¥Tn AAHA o), E FAAIL EAo] oJahw ZA)7 ool
A R WG Qa2 Agel gAML YT T A4S Zate W
AR ZAE THVI A WA INPOTE YR G o ASe
°12d EAge 2 1 Bt FAA%Y 2AYEY o FAAE FASE UF
€ 383 s gint o) UNCITRAL 2dW., Q2 NZEAY, S22 o|A
TEE Aol oo ARE FFS FE AFoln)

2-3. AEFAY Y FAH oY 57

AFFARLEY 5Pl dAA Fazoks 22 WL 238 FAY o 7
P AW 62 ARG APl deiH JPBdo] ojd YPAFoz 28
drta 2FWS. mEA AFFARG] dAME FAAA] g} Fwd AL
o A& JPg 298 Ro| 73

SAEY FEHEA AN 2HAFA, =550 BB ASFHo] AHA
o oA AREY YA s AGolT 2uR Afokd] glolH AWHY =
A BAzgo] ¥ FL 2 AHS B AP Aol AMAEL ZAAGe
FRE Fe Aol Thsdith £ FAAA] QlolH FAA0L WaHY 1E ARE Y
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e RE tA Ho Aok FAAR 2HAS AL @49 de BF F
AA%L HAHAE Ao B A (FAYTS 3R) o)§ W32 LuARDY
BEAA D Agoln GEFAY HEHE Fde FIE 83 FPol%
T 2 & Ao 53 Aol g% AW Fo Lv|AA G BAANE FE
2%

MY =F5Z2% FAZGo] #0] Ut FE FAR 30 RS F (WY
948 g8 =FFAAE Q7] HEoln

3 2 SM2 o|SHHE

3-1. A& €} AAY 3%

e FAE SHY A 20033 A AE. 2000 A# o ¥4HE AR
ol o) #H YEADRIIEY) T I3 2A WP ADR7|E¥WE ADRY
Y32 BX2 & PEE IRV AF L AFE WAV )P A% 2 F
o EAHA PYAAFE AP AL V€2 ¥ wGAN FHAYAN g
AR AFHE 47 43 ADR 718389 9%E ¥ AL oMo 234
o] Y& 98 AFE oid 7k ADRIIEL s}t =23 F9 EAAE Au=E
g3z, 2AE I8 £4HEE A& F gl F9d BAAY B8 Ed2 TA
£ AR A7t gk AVAM FH ARoAME 2FY ol g W SdFez v
U FA ojgo] ol 278 7hsdo) A7]a o

3-2. 429 FA9 o &7tsd9 T

P QEAME Q@A 23 ol&o] dY3] B ¥ AFEE A2 3l& R
Hd 49 olgEL I8 Y& e Aok Y A2 B d FAMH 2 AF
3 1 olgd] #HAH FH JHA9 Wyt AFH Yk A HAR FAAET} o185
E Popt tgd H3 e A¥elth FAE FAAN 24l HAER 22 AR
Mol ¥e E¥H § Bold EANFAATSE FH AFTHA HoklAM, 43R
Anggole] 248he) V& A HAATEZN AR A )AL AHRA=E
Mo d@oz A@ie ¥ Lgolgde] FuoA o] &3] A EAAAYY. &
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ADRER S A A2 o|§AA, A A9 @gojg: YFoz9 AAY &
T AT I FE A F AQ WA FAMESG BYN el HFPo|n) o)
SAAE 98 FAAEE WA o] 837] 4L AN AP ZAHIAE
2 Ho itk F WAZ 23 Ex o) AN gNAID Aot EHe =
BH% A ¥HYZol e Aoz FEL dHA g 2yu A9 wp Ay
of g% FAEAE S o) NG T Aol BX, M2 Ax Alojo|A9)
olgo] 7tsd AEZ Ho Urk

AA AEAR Y EANMEE AIDG o] AWAHQ RPfAA=ZN 2 A2
T AR BE £ A ARFoRE F30 oMY AAT FASIQY Y AT
SOl 2 = o). WMo AEHo2 FAUL 085 0lA fW BoEm AR
A A4 ddsdo] dag E4Fge] Utk o] Yo YoM Mz AMEH =
ARGl XL, 2RE dFeE & YRAHANEAME (http://www.ip-adr.gr.ip/)
2 EEFAALZAL 2AHAR O g AAPRLEA] B BASHAEYY B2
18013}), 22X FA7| Tl & 23X A FE & § Aok

FAANEZA: d2AA FAAR B& 7BFAZAE ARIANZAEY Y FA
AL A oARAL FHY FAZAZAYYE 2HH o2 &3¢ Hojx, YR 9
AN FAARZAN dAA 7H3 B 2 FAZBoIT 28 AEY A A
AL 48 7HA 718 el PHAE FWo] I AR AREY JZFFEA
718l SlojM FAQL2A GB WIADL BASE odE B 5 I, AW A}
3o 2 S43A @AW F3 Agn B £ o

E dEAME & F22 IAAS BEFIL Fuss o) oFsY Ax
I AZRZUE FE HAAZ Uk 2R o A@A] FA2ge] 27 BT}
BEAA7) g FALET] R FAE gog §F 5o Aol 49,

4. SMLle| |

34U Pgol BAME QRFAAGHS] 9% A%} AAPHE B + 9o
AEFALHIE 20039 4Y, FA-ADRY BRF-Awe Tri: AL Exoz
% A% FA 23 2 9 54 % ADRBARY ¥4 A%E P E 3

A-ADRel 834 WE-A7) A7 9 ALe Y= AdEdolnh
20060978 FAAAZAES] 448 ANFRT k. 2R ol FAY A%R
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#E AP 2 04 E AFPAY AP 2ALE D Yot 0099 JHNE
54989 HPY 93d FAQAFZR 1 (AF=RF)S FALAFZR (AT
Mz UAA U

ZAQASLART L ‘AR L FAQHYAA(2009¢ 1€ 139). FAYA AR
(ZAZALE Z)(200909 119 269),FARE, FA¥S 1Y, A£4(2000d9 129
3Q)ol tlA Z 241t ZF7) GAA A 2ok FAE FAAEE A7ASG FA
248 AROE = WEAAE 1A 13 94 R A AY. FAL 72 H
N2 24 s Ed2 i AR 4739 =3E =3t
2, ZA9 AN 20108 29 49).FAAAY o7 =7'(2010d 29 59)2% H
o] Utk ZAte YEAA ZARY Y A} 49 WA A 2o

aa} Fsold AL o] AFFFARE ARG WP g Ao2A
24 AFE ok AAZE ol AFo] o= P9 dug Ae WA=
gy gan Be 47180 349 9oz Yidan e AL dutHozE ¥4
AYAY 2 Rolol o)A FFA F AYAE W% WAL Qe Aotk

2220 QAANE FAYel FABAPAHEA)SE FEAEL EHA Sot2
A7l 2ol FAZAA RAME Z7t HAAAY, AAZE FEIF WA X
Holupa k. AAZ FAQLEZAN FA] €5 7Hed AAxe 288 7 RopelA 4
2 AYe 22 YA, 22F0 YoIMY T go| AAH grdMe AR el
ARt 9 B0 gt JY &, IAANY Follde 2229 AN
92olg TAHH S 5o F¥A T AL FAY £58 FAA0 He g =
Aojgtax #TE F U

5. OFXIH
A Z Bopol gUojM e AR FPol FXE AoA Agdde e 4A o

o
4R So dilA 2288 % U 3L JE/PIA 29 FARE:
zeoltt. FAE 1 oM FEE 2L WEVE T2 ol gE 39
ojgtz T 4 Atk JY #Weg 53 FAANY F¢ P I FAE 4
o2 & . FAFQY 244 Aol gurzA HAAE FSAIIE A ELE 5
JRol B ARAYANE 92 F A AFAYoih WA FHAAY P& 47
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S B F 7HAY 2AE UNA 448 980} Qo & 53 gRsold 39
2 F2 AR FA%e AR FUAN 2HEA A Y 59 ANWE ue
4 EdoldE st g AR IAAAGRoRIN AFYHLE v=A A9,
AFolo] 9 AT 459 718 24 FYPE A2y FY 5 s,

NRE. FEE 78 IAZAY ARo2 )] PHNE TR WL HAY 2
AN PR, FHFHAA A Y 5o £5¢ AAE 233 Zu) ¢
= Aol Badn, 2 F{FYY 7139} AHo] LFHA Yt} o] FelA o]
A719 AFREG JEAGLS 2 ¢ 22 A0 E 2L 99 Agn 449
o oolRol B g T ¥ A82og Yot Ao HIIE Udn
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[Abstract]
The law of arbitration, situations around arbitration

Satoshi Watanabe
Professor, Ritsumeikan Univ.

1. The Arbitration Law of Japan

In 2003 Japan reformed its old arbitration law which was ruled as a part of the
Civil Procedure Law Code and had the new Arbitration Law as an in dependent
code. Tts model was the UNCITRAL model law of arbitration. China effectuated the
Act of Arbitrational ready in 1998. And Korean new Arbitration Act has been
effectuated since 2000. Thus with the legislation of Japan all of 3 countries in the
Fareast have new arbitration law in the last decade of year sunder the influence of
UNCITRAL model law.

The arbitration laws of these three Fareast countries can be seen as brothers born
from the UNCTRAL model law. Of course their arbitration laws are considerably
different in details reflecting the legal system and situations of each country.

2. Overview on Japanese Arbitration Law

The new Arbitration Act is constituted with 55 articles divided in 9 Sections,
including miscellaneous provisions. It is impossible to explain all provisions here in
the limited time and space. Only the fundamental outline and some specialties of the
Japanese act will be sketched.

The Japanese new Act is fundamentally based on the UNCITRAL model act. So it
contains in its system many institutions which are common or similar to the Korean
and Chinese Arbitration law.
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In the new Act the foreign arbitration and domestic arbitration are divided with
the place of arbitration. The place of arbitration seems not always coincident with the
place where the arbitration proceedings really take place. But this idea seems
practical when man thinks about the possibility of the on-line or cyber arbitration.

The provision on the definition of arbitration agreement (Art.13) contains the
problem of the arbitability. The definition of the arbitability in the Japanese provision
is “the dispute which is permitted to settle with the negotiation by parties”. The Korean
Act defines the arbitability as “the disputes in the fields of private law™ (Art3.1),
and the Chinese Arbitration Act (Art.3) defines it in the way prescribing the issues
on which the arbitration is not permitted. It can be discussed in relation with these
difference of the definition, for example, whether the patent infringement dispute which
often contains the problem of the validity of the patent is arbitable or not.

When a party brings the case before the national court notwithstanding the case
should be resolved by arbitration subject to the arbitration agreement. under the new
Japanese Act (Art.14) the court should dismiss the case. The Japanese Act. different
from the UNCITRAL model act (Art.8), does not adopt the system to order the
reference to arbitration. The court may only dismiss the case, as the Korean Act
(Art.10) and the Chinese Act (Art.28), and this is the common character of Cerman
system of civil procedure law.

The provision on the so-called competence of the arbitration tribunal (Art.23). as
well as the provisions concerning with the arbitration proceeding (Art.25-35), are
fundamentally in their substance same with the provisions in the UNCITRAL model
act.

The arbitration award on the substantive matters should be decided under application
of the national law, except when the parties have clearly agreed arbitration ex aequo
et bona. The applicable law on the substantive matters should be designated by the
parties, but in case of lack of such designation, the law of the country which has the
most significant relationship with the case should be applied (Art.36), and this is
same with the Korean Act (Art.30.2), and different from the provision of the
UNCITRAL model act (Art.28) which set forth the law determined by “the conflict
of laws rules which considers applicable”.

The settlement in the arbitration proceeding is admitted in the Japanese new Act
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(Art.38). as same with the Korean Act (Art.30) and the Chinese Act (Art.40). But
the Chinese Law admitted not only the settlement but also conciliation proceeding by
arbitration tribunal. Also in Japan almost all rules of the recently organized arbitration
centers contain the conciliation proceeding if the parties agree on it.

One of the most remarkable points of the Japanese Arbitration Law is that a party
who wants to set aside the arbitration award as well as to enforce it needs the
decision of the court only in the form of order, and not the court decision in the
form of the judgment. But in the proceeding for this order the court must hear the
parties.

The requirements for the recognition of arbitration award as well as for the
enforcement of it are regulated in Art.45, 46 as the requirements for rejecting them.
And they are substantially same with the requirements for revocation of the arbitral
award (Art. 44) which are same with the requirements under the UNCITRAL model.

One more characteristic point to be mentioned is the strong control on the
arbitration agreement in the so-called “consumer contract”. This is not found the
main body of the Arbitration Act but in the Bylaw for it. The Japanese Arbitration
Act principally does not admit the validity of the arbitration clause in consumer
contract for the sake of consumer. It is admitted valid only when the consumer party
voluntarily respects it.

3. Practical situation conceming use of arbitration in Japan

The area of the legal disputes for which the arbitration system is arranged is
remarkably expanded in recent Japan. The mile stone symbolizing it is the legislation
of so-called ADR Act in 2007. This Act itself is intending to encourage ADR
institutions in civil section. The basic idea of this Act is that the government admits
some of NPO as the proper institution to resolve the civil disputes by ADR and the
settlement by such authorized institutes is admit the legal effect to enforce it by law.
And many of such NPO organized dispute resolution by the mediation or settlement
procedure. The arbitration it self does not need this kind of law to authorize the legal

effect as a court decision, because such effect is already admitted by the arbitration
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law. But almost all of such NPO organization is adopted the arbitration as a method
of disputes resolution measure as well as mediation or settlement procedure.

The arbitration has been for long time thought in Japan as the private dispute
resolution system for the dispute which is proper to be decided by the expert or the
specialist rather than the judge. But such image of the arbitration is changed by the
movement of organizing NPO after ADR Act. The arbitration is widely adopted for
the dispute in the every day life of the citizens. And it is common characteristic of
the arbitration rules for such case to combine the arbitration proceeding with the
settlement and/or mediation proceeding.

Beside this new tendency it should be also pointed out that the traditional
characteristic of arbitration is still today very effective for the special kind of
disputes. One of the good examples for that seems the arbitration for the LP.
disputes by the Japanese Intellectual Property Arbitration Center.

But we must at the same time know the fact that in most of all successful cases
by such NPO organization are brought by the mediation procedure and not by the
arbitration. The arbitration is not yet a civil disputes resolution measure which is
popular and trusted in ordinary citizen in Japan. This is also true for the civil
disputes with the special character such as the IP problem. Many of parties would go
to the mediation or settlement but not go to the arbitration. They choose rather
court procedure which is modified well and rapid and strong measure to resolve such
disputes.

4. The education system to be an arbitrator

The law school can not provide the proper educational course for the arbitrator
now in Japan. In the Japanese law school many of the students does not have real
concerns to the arbitration. The arbitration law is the subject for the national exam
for the qualified lawyer only as a part of the subject private international law. And
it is not practical for the young lawyer who has not any experiences as lawyer. 1
think that the proper person worth to be educated and trained as an arbitrator is
not inexperienced young lawyer but the person who has considerably experienced
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lawyer. And for such experienced person the Japanese Association of arbitrator

provides the course and examination system.
I think the best choice would be that the law school provides such special
educational course for the experienced lawyer not for the normal young student.
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