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[Abstract]

Issues Related to the Status of Lien Holders

Kang, Bong-hyun
Ph. D. Course, Dept. of Law, Cheju National Univ.

In order to take advantage of the special position afforded lien holders, there are
many cases in which creditors abuse the lien claims process. An analysis of actual
bankruptcy auction cases reveals that only 10~20% of liens filed by creditors are
eventually accepted by the court, suggesting serious shortcomings in the lien filing
process. Abuse and outright fraud on the part of lien holders lowers the auction price
of real estate assets, ultimately reducing the amount of money that senior creditors
can hope to receive. In order to address this issue, it is of utmost importance to
analyze the position (debt seniority) of lien holders and identify attendant problems
8o that appropriate reforms can be carried out.

Focusing on the position of lien holders, several related problems were identified.
The first issue is lien establishment. When establishing a lien, the scope of conflicting
rights between the collateral and bond are magnified, posing serious problems. The
second problem is analyzing the rights of creditors (title analysis). The third problem
is the abuse of lien holders' special status. In order to take advantage of this special
status, there are many cases in which creditors file false or spurious liens. To resolve
such issues. reform of the system for lien establishment and creditors’ rights analysis
is greatly needed. This paper examines these issues from the standpoint of the current
academic literature and court rulings.

Key words : Lienholder's status, Lien establishment, Title Analysis, Problems with
special status



