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[Abstract]

A constitutional Study on the Rights of Safety
for life and body

Lee, Boo-Ha
Protessor, Law School, Yeungnam University

‘Safety’ can be defined as ‘a state free from danger (Gefahr) or risk
(Risiko) that infringes on the constitutional legal interests such as life and
the body’. ‘Safety rights’ can be called fundamental rights even if they are
not prescribed in the Constitution. In order to prescribe safety rights under
the constitutional standard, it would be appropriate to limit the comprehensive
safety rights to the safety rights for life and the body rather than to newly
regulate the constitution.

The protection of the people is the task and duty of the state to protect
the fundamental rights. Subjective protection claims for safety rights can be
exercised when there is no law on them. As a fundamental right, the right
of safety is the right to survive in peace without being threatened by the
safety of life and body, even if there are no provisions in the Constitution,
and it is a fundamental right of our constitution as a precondition for
other fundamental rights. If the fundamental rights of civilians are imposed
by a third party, the state must fulfill its obligation to protect fundamental
rights in order to ensure the safety of civilians.

It is necessary to systematize fundamental rights theory in relation to
safety rights. Since social self—discipline should take precedence over state’s
intervention in principle, safety rights should be recognized only in limited

protection—interests. In order to take effective state’s measures, the protection—
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interests of the safety rights needs to be confined to life and the body. In
the case of violation of the safety rights of the people by the state, it is
examined by the principle of proportionality. In the case of infringement of
life and body by civilians, it is necessary to judge violation of fundamental

rights by the principle of prohibition of minimum protection.

Key words : safety, danger, risk, state duty to protect fundamental rights,
right of safety
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