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[Abstract]

Incidental Obligations and Termination of Contract

Bongsu Kim
Professor, Department of Law, Daegu Catholic University

In Korea, the obligations of contract have been divided into prime
obligations, incidental obligations, and protection obligations. And in the
case of a breach of the principal prime obligation, all remedies are
allowed. However, in the case of a breach of an incidental or protective
obligation, it did not allow the request for performance or the termination
of the contract. Depending on what obligations the debtor has violated, it
is not appropriate to admit termination of contract. The acceptance of the
cancellation of a contract should be determined not by the type of
obligation, but by whether the breach of contract is fundamental or
non—fundamental. If the obligor has violated a fundamental duty, the
obligee should be able to avoid the contract. On the other hand, if the
obligor has violated a insignificant duty, the obligee cannot cancel the
contract and must be satisfied with other remedies. This is the same problem
as if the obligor had perform only part of his obligation. However, partial
non—performance is quantitative, while violations of incidental obligation is
qualitative. In conclusion, it is necessary to abandon acknowledgment of
contract termination depending on the type of obligation. Permission of the
termination of the contract should be made in consideration of the
materiality of the breach, compliance of contract, and the interests and

expectations of the parties.
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