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the work)'el2}a et FA TR, olHe A zpAe AZFAQL ¥+ EU
A7 YEFAA S wet M FHojof gt} EUAZS] F5d YUEFHS Bd
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A'e FAH BYS ZFo] AAZ FEIHEE JEF Aoz B & Yot
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FAE 713 & F= Aol
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1S E9Hog F&337a A% EUAA 2001/84/EC(the Resale Directive,
o3} ‘EUARY ] HE7} —r% Ugo] & Zojt} od HEE ugo=
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$E FPAEA B4 (European Court of Justice)¢] Case C-518/08 #Z2& H
712 g

2) &=3 $HAFEU) Y ARFSEA(FTA) O 20114 7é 195 23 da=dch
3) "“’3% “3-EU FTA ﬁ’“—l Az =20 e A3, TA A, A|B25(2008. G
), SFAFAAL3E, 144,

4) Directive 2001/84/EC of the European Parliament and of the Council of 27 September
2001 on the resale right for the benefit of the author of an original work of art (OJ 2001
L 272, p. 32), °]38t EUZI"‘—J Wy Az Mgy, vl 9FEFY AR o|gE AT A
g Aol e fHoE 2 V‘}ﬂ—l 2001/84 A", A ZkA A, 5652001 A&
Z), AR ILE, 11~ 78“4.

5) Tribunal de grande instance de Paris, 3éme chambre, 32me section, jugement du 29/10/
2008 (06/00303).
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6) Law No 2006-961 of 1 August 2006 on copyright and certain related rights in the information
society (JORF, 3 August 2006, p. 11529) Article L. 122-8 of the Intellectual Property
Code (‘the IPC').

7) °1&71- A& (F1), 48%,
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ol 7} uthll) FFARE 37t 2227 o F2 FES § Bol A9
02X A& HAd Y FAF7HF0 45T A 7T + e olYo|E=

FFALE ARANA AL YA BAEEYE RS EHL2IE ?_WFJH

2 28e ¢ A0)312) 18 JQMEBE £t ZHOE ooAA Fnt

8) Katreina Eden, "Fine artists' resale royalty right should be enacted in the United States”
18 NY. Intl L, Rev. 121, 2005, p.124,

9) Michael B. Reddy, "The droit de Suite: Why American fine artists should have the right

to a resale royalty”, Layaia of Los Angeles Entertainment Law Jounal, 1993, p.513.

10) Eliza Hall, "The French exception: Why the resale royalty works in France and why it
matters to the U.S" I J Int:] Media&Ent, L. 321, 2007, p.324.

11) $2uete] Ao x AlghEel #FAYu &7 g 3dA ZAlg d3e o3t AQ vert
AA 2 96%7F R FYNCZE HAARE FRF7L oL FER FA7F 29 74
(29%)"1‘-} o2 £5(53%)0] 7HRAZY F A5l A7k FEDu] 8 15

2 5005+ o187t 70%, 10005+ ©]3l7t 18% U Hol diukse) FHvtbrt #F Hofo] 9%
"‘“—J gotgto] FolE gl mSAE A337E, 2004. 9, 15H), vlEaES] AA4te] ofz

2ol @2y Al FEe 71AE e PEE o2 AEL A2 Aujste o] &
Uiy, v|ERAEEL FTHo)|L(fair use)?] ZAE B0 AAIEE vAAREAA A
B3a Qolk HE ALy HREoldte ZAZ FFA ZLAS 7FxT Zdl(Akiko
Ogawa, "The conditions need to be consider for implementing the resale royalty right”,
Waseda Institute for Corporation Law and Society, 2008, p369~373) % 3lth

12) 2438 "0l&E Ado) AFAE Fo) g 237, "EAFALT, ATE A2E, =T
37 A8tE), 2004, 12, 8.

- 133 -



"IHE T HeE H2E

2, mHdH olef ==

i

ikal

o 2%

—Ho

(1)

eEe] AN ARt Fold4E 1 AEY YZE )45S $IEd, v
$EL JZAE A% ARAAY 2AY, 2347 AZE Y, YWEAD,
SY4HAA 59 Fal BAYL LAY £ AW 1dd 23U B9
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(2) Ol e £33y =

feF A FEA4 FEE AT 4P HH FAEA FF52 ALY

13) AE ZAHeo|Y AL 53 A2 o] i f SFAY FFEE ofr|dths S AlAlEH
FUg F4 28 53, 59 AxS 22 ALF-AAEQ 243 geds 94
S2a oo e (HAE) ARG Do ABRE A 2R A FUH
ol A Hojur Ralx, s A YoxAE 2K EIPd'E AR =3 &
AP (AeG 71A, gy HF = EAF FUE WP, FAZ 2009, 6. 17 714,
Greenberg Gallery A2 (Greenberg gallery, Inc.v. Bauman 817 F. Supp. 167(D.D.C 1993))
A= Alexander Calder®] {Rio Nero) $1#4-A8]ell th8] Calder & A oM Hx
A ZAHAT AFolgt ZAHASAE E8T, ABVEI A2y PFEEE o/ E
FFolet ARG vl o] BEd tisf S 22 HHo] 3tk Aol FAIYA Y2 E
2 2FdA HEgS B o) fAtelEl BAT AAHAY HA g Fo e o4
He FAES ZAT ZsA =Ho olFduie Ayt HAth"(Ralph E. Lerner, Judith
Bresler, Art Law(3rd edition), Practising Law Institute, 2005, p.1331).

14) Michael B. Reddy(59), p516.

15) 43 (F12), 149,

16) Matina Supper, "An analysis of droit de suite from a law and economics perspective”,
2000, p9.
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342 ASHoE 23S FFHOR FAsE ZF2oM BA(1920

17) WIPO, "Wipo national seminar on Copyright, related rights and collective managemant”,
WIPO, 2005, p7~8.

18) 25, TAzAW,, 2007, 927~9319.

19) HH4), fojeA Edse) Bx;, S840, 2008, 1229,
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w4 A=E AgsA =AU
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e BPﬂlE}‘}\iﬂ o Eo]th24)

29 B AUZY 20 A ForFol F2FUL FNWY EYYA
R 74% Aol BAA Q7] HEAH) 2IFW ASE TYSA G 2
FEE Q8 BYARE B UL AgRokldE 1 ANE 88 2
24 RH2 990, 48 S0l A4 24 F29 TENE § IR 13
2 200597k EASA @3 Ytk BA EU W meARY a3 84 &

o7t EANA HA "R AL YA AW & Sele B4
7 WA, BU 893S ooz 230 ALE oTse B2t A7
A% WeAE ARR 0oL 98 23FAo) skl £YH L FYol
AVE19) 2001/84/ECA o] 20019 99 279 ERAGIA ALHAT, B AH
o AL AEe A% Adue] BB oo o] VAHARY WA 3
AL AR 2 FYHAF] AR ) BAAE 2717

21) Francois Duret-Robert, Droit du marché de lart, Dalloz, 2004, p.232(°]%57)-Z&3HF1),
499 A A -E).

22) A¥L, "EU 2 1 2 3959 59 98 T, "AAFA AT9Z(2007 HEE)
AU Y3, 139,

23) FEvEe 1996 d WEF o 7HAEAA T 8L A Al4x 382 FEIEHG

24) Victoria Till, "Defeated or Deferred? Why a resale royalty was rejected in Australia”,
International Journal of Cultural Policy, 2007, vol. 13, no. 3, p.288.
25) WE2F Y A14x93 A8 “AHR} 2= 29 A Fo FuUYd gsle] A L2 2}

deloju} gAle € veARE 2 2Alxie) 23vte] Y3e] Al Rzl A EE
HZE o]Hde Fo] I AZEL wijuje] glejAe] o]¢e] tisly YT F QU {Jﬂ%
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26) Francois Duret-Robert(F21), p.232.
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27) &L "=9 253 A A AL FFEF FRETEA AR 2001847, THA &=
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Vol 4, Nr. 2, 2009, p5.
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[Abstract]

The resale right after the death of the author of a work of art

Kim, Young-lim
The Master's Course, Law School, Ewha Womans University

The resale right is the author of the artistic work has the right to receive
a share of the revenue from the resale of the work continually after the
initial transfer. Despite the decision to consult again within two years after
KO-EU FTA into force about adoption of the domestic legislation, did not
yet have proposed a specific direction about adoption. Moreover, there is no
discussion with regard to the scope of the right successor after the death of
art authors, if we have the right to be adopted, even though it is made to
do our own discipline in the country.

The following looks at the judgment of the European Court of Justice for
the EU Directive(Resale Directive) and the attitude of the French legislation
concerning the scope of the right successor after the death of art authors.
According to the attitude of the European Court of Justice, EU Directive
Article 6 paragraph 1 simply defines as 'those entitled under author of the
work’ about the scope of the right successor after the death of art authors,
that phrase should be interpreted in accordance with the legislative intent of
the EU Directive.

In the legislative purpose of the EU Directive on the resale rights, with
regard to the scope of the right successor after the death of art authors the
EU Directive did not try to discipline uniformly across countries. After all,
according to the interpretation EU Directive, the specific scope of the right

successor of each Member State is allowed fo legislate to suit their own
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circumstances.

Consider the attitude of the French legislation first introduced the resale
rights, the resale right is passed only to legal heirs of the author, regardless
of the will of the author. Even in France, even if such legislation is
determined to be consistent with the Constitution, if adopted in domestic
limiting the rights to intellectual property may well be a violation of the
principle of proportionality. We will be considering a variety of factors such
as freedom of making wills, not limited to the living standard security

purposes of resale rights to pursue.

Key words : the resale right, the resale right after, the death of art authors,
artistic copyright, intellectual property
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