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‘HREN, NTR(RIR ¥1R)

g ol wet E2EAAE ¥ - F AFF9HE FALkY] 870 olE &
A A7) At ARA B0k B dde AAsanA @k

FAo] : ¥ F ARFIEY, AN £X WA, 58, 2WPNE

.M &8

FAZY PN HAJFFAA EAFYRY £8§ T TR FAAL 2
B3t ol 3t g Bl237 Ha AU 2EL FAFEF(Host Country)e) 8
Ee I/ 2N ddd IAFEPYYY nd n3Poz FAF o} g
19599 5ol H712g} MBI AR T §HHE AP AN FAEF
(Bilateral Investment Treaty, o3} BITZ #)& ¥4 2500¢781 €32 k. BIT
< AFZATol G MFx9 Fa4zte] HAYAY AEE FANL HBY J1ADH
g3€ AFte 77 Ae A& F2d0, £ @ Bio aFghe] ozl
FA2AR FAARRE EHoz ANEAG. BITY wa £/ FA45-YRY §
& e IR3E T8 2 38 U Ax g} RYR A& 23 AjE
¥ $58& € 7 20 40 Yl FA} EAFEZAA AEH FAR ¢
Ad B3 357 FAAER A $8ZAFIRNA B4 378 & U2 A
o] EAAZF dFFHo2 IAFAE T3 FAYPY FAE FoAUA . oo
2} BITol 9#td /AFA it FARzE 2HHD Aok AFF9EH (Free
Trade Agreement, ©13} FTAZtZ )& 59 - £219] A{3E ¢dtd 79, £4 A
H ARG, P4 § LS TP TEHA Ao2M FAER Y& BIT
 dAE + e Ao,

B2 FTAY 39 2339 HEE dFHoY 8A dF§ Ao =23y
o2 FAAR Q. I WA VY, YtxE, FYAFFIIR(EFTA), oA
olF7}AR(ASEAN)D 223 n|F § F71 - AGFAAPHM ) FTAS NAdAck 5
TE 9ol ASEAN, ¥, 95128, FAWASL FTAE €A St 8 3
T2 T "t BAAXNTS FTAY dFoz2M9 283 FAFwA §3(Closer
Economic Partnership Agreement, CEPA)€ A3 A - F ¥ AP3HY L

1) 8%l 3EFAUAE o7 M2 YHL 20079 649 1€ ¢x8A HAD
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8. = FTAOIMS) 8 Xgol gt A7

o2 AA - AYFx FERPYe) ¥7) BEd 4% 2 9 EREA7 8%
8 zAggen 4 23 #29 JRGYURIH AQEARYFo| B 2T
9% EARAE 943 ok ol AYFH - ZAY o)A+ wgog 20074y
-2 FTA @48 ZSA7E A% 20089 64 119 &+ F FTA #3% 3
5d7 golojA Mol ZERN, AFALE, 444 § 4 742 ok EAE A
4 g2

S0 B 2AY Lt FHHEE FAA FAFEI +8 £&= IR
2 38 237 RFHez 2433 Ye Aot Y LS LI L B
2SR B A AR2E It FFHAS AAYANE A8
2% 9% o, Bd FAZFE AVHEA 8 AFHA qajstejof ok =<k
o FHol BE FAEA FEPol FIAFAZ oAHER WA =Ha AA @
o WA 1A ASH 88 2EE AL AVE0 ©EA gA FAARE R =
7be] 2RBAZA) o BEE Hot YHNA FPse Rl gac

EE ¥ -2 FTAY MRAE FAARE 9 3719 Z2FER A FAE EA
£ AusA g Aotk BEA ¥ F FTAY FAEH] $873E B2 B¥
9 A =99 EAEE MR F39 AEE ZORINE A v}
3 24 %A% 437 F(International Center for Settlement of Investment Disputes,
o}# ICSIDHR @) 59 FAZAY AAE FET. 2= #-% FTA §48%
oM e 89 WA g AvHnA ¥t

Il. FTA RXHEOIIAMS 81 2

1. FTAS A4

o0d7) 90dH Fut71%E AAFH71F(World Trade Organization, o] HWTOZ 2
ol g8t FEE FAF)(Multilateralism) 83 crlste, AA gl A3Y
AAo|Yel ZusE 73y HA%e FTAE X99 A9 23 Y3 (Regional Trade
Agreement, ©|3 RTAgL $)o2 dEHE A9 %2 (Regionalism) 7} F43] 37}&t
T 9= Aotk RTAY AAF% WT09 daFoe ER&e U g2AT,

9) http://fta.mofcom.gov.cn/ftayanjiv/ korea/1/ftayanjiuList.htm)
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"HREEE, HER(EIS XIR)

BAG FEUAY §9Y FYFNE AARCEZN T EAQ RANRHE 2y
I Y. 8 RTAE AFFGADN Wel $34 & I7hd Qo] 4P vl 5
Aoy, AMHoz LA AAAAN odg JdE $7 At BEH WTO=
WTO FHAA WM A9 FTAS ¥e& AB8D Uk 2 2AFIL 34
o B A FAL(NBHGATTA ) 24z, =RFLsojy Yold 8 L2e
(Enabling Clause), WTO d¥¥E £4A 1A $ GATT 249 HAo B3 I3
of }2d FAEY, AFFEEF L FASHIY AKEGAUY WA o2 F
293 sl A

FTAZR QUISTo] 43302 BE Foo] AP M U ZYARZNE A3
P E TUOY 20089 79744 GATTS WTOA A3 RTAE & 380717 ule
B o] 7k 2AF 2114 AGPPo) MASAY o] 7ted BulAFEGAY,
FHARFIAD 283 Fdo oY ARTYAY & 2 AAPYNE ¥
3aL e FTAE AAZAAAN 93& 7NA2 Y& M 2A¥ + .

2. FTA% FAEo F2U &

Ao FTAY MAL Y, R348 A5 - 98, AP 2gAA 9 W
3, 793R8 £33 231 FYAEY) ¥ F9 EHoz g%y 4 Qokd Hi9
FTAA A, B2g, 444 283 39 58 439 Fouges Ak, 90dd)
T AU&RY, B2, ARPIY, 71€8Y, =5 AYRF 133 8§73 S @
W80l NN dAERoZ Frhs o

FTA RARIME dAZez & Adg B9, T4 B39 g9, EAEH
AE, FENE TP Aok AWHOE FTANAN Ao R asset) & 7122 3
gEnt ole B, FFA YAk AR FARTA, AFHAD, o) MA(license) X
Ol2FE FojB2 HI, A%y Pz, AR % o)=¥E I49 g 5 A9 3
-3 FA AN Qe A E= AN TS 4P BIGNA 73
Hi A% B4 FAALSE 43 IV, HH2Y$ 2232 Y2729
T ®€ 729 TEE FIL Ak ¥ 58§ £3, P8P, RAEA, e He)
HEA 2K 5 FAMHA EA e AESA FEHT ok

3) NEA. "FAANRY,. YEAL 2006, p.52.
4) http://www.wto.org
5) EEZ "feYuely FTA MEBE 9% A A7, T YAATH. 2005. p.37.
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8t - & FTAGIMS| 8 X§o| qe 37

ER3agH 0 FAME Qidoz FTANA FAAS 371 AR B
283 g 2AAS Y 2ARFAAC dte] FAA FAFEIY A
3. 938 FAS vogx £40] HAHA @S Feo) FIAFANA Ayl 7
AR 278 4 A& Aol FTANA Qitdoz FAd dd 3A=e 9% 2
solo 97, 249 £¥, 349 A £34, A AN FARIEAY oY
& #3HL 3UTh

3. 9T AA %549 4Y

AU AL L ARSFUZ, AAEAA 28T ARSLET T 3@ BA7
QA0 oenz AR Bopld =07t gay A AJ=HD . o &
A8 +8 & 2R YA, $8£9 B9 2P 71 F& SN AESFE
23 FBHQY2 F& AA23H ALEFZ0] 23 ¢ =48 foh ol BAY F
AR AdAS 2 B $7 gon AFH ARE4T FAe §Fo) Heots
ojof & ¥4t Aot

9047] Ao S5 5448 (Friendship. Commerce and Navigation, FCN)Zee A=
d2q EXANE 8% BAY FAZF] AAR, AFAFR) P HEE ]
o A% Roz B 4 A 2dU 2 A7l JIAFAANE FEI}E TR
34 G431 gAZ 238 BARA ARHPen FAANHNNY FHE BEEA
2 ¢ HYHS

2} 20M7) 50dde] Eo)A BAlel, AA2E uEE F/HEAA FUY¥FPo| U
ool WEN ¥ 2/ES AATZY dFE A% Iyt I - 99 LA
e ZLAFO D Qe TAF ZdolN B £8 A FH A7 A7HI
o B3 A2x AA A olF 50dth~70dd ol Aol EJF AVA F7HEC)
AAA AQE SsAA AFUANE FHFAE A WANA AGHAS ol
A7lel 27be) 8 - g AR, F7HEA APre, AP Fo= A3y 9
2 ER ) Ao T 0] HARAY A2 FATFZE AP e =]
A HZAAMNE ZHHHA A

S0AthEE ZAY FA - A $Fo] vRHAA AFEY NE=AIE] AT
AA S BAF7) P39 IIRAFA] NP HES W] FRY P} F¥E 9

6) A “ZHH AW "FF=9,(Nos). AN 1973, pp.77-78.
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"HEES, HER(MIR W)

TUFEAY 337 9 B3z uRA HYUR FHFRE AL SROAA S B
3 20471 70dd) AAFo2 4 Yedd AEEAFY dIrA UM 3
A/ Aol 80 ol o] A9 Wojd Ho] YUTkD

a8y ole F8 L FRY EAJ olv MZY A& YuBAE oh@. 00 dT
78 o]@-uF PFA@A(Iran-United States Claims Tribunal)®)olA HE48o] #
e ¥3& WA =AU 90dd ole) NAFTA £4sZ A2 weg} ExA7) =2
€ ERW A2FYI AL AROE WA SARAY. BN 2AY GAS
€ AT g G Flo] A FoHAT FAA, ARFAIFH ARSEZ ) A
330 Y4 &(direct expropriation)ol #F =& 4 (indirect expropriation)
g A2 dARUL FHAFEY BAE ARTRYIY F2 GHEANN 24§
424 £E AL, 4A0 FAFAY G Fa8 FFo] 8 47 QUchio

3718 et Zo] FIAFAEEY £§ L FTHY AL A2 FR$EIH AR
TYI "B AMA FHE (economic sovereignty)ol Y BE& FNCE A & A
€ 2 7 AY F ALEET F2 ALFUZY YPAME AZF FAY TP
A7171 A8t FAAH FEE F2A @3, HAF XL A4 YRANE=
AXFAA] A B3Fsisl FRE BYL I8N ARSYZY FAR g
GATI=F 3 Qle Ao HQlgID

YIAFZAA Al dF 8 2 FTHH sEF AWE u9} Po] 8 Y 2
3 A7 AP EY 230] @ ol¥, YIAFAR A ¥ £ Y FHHE
A2 SEHA FHAFEH GFAFEAE £ R3] 9% $8 U FHHY
AFE AHE# AR 849 AL EH #EE A7 dgdd Qo1M, 4Fo] o}F
E3¢ 248 & F At e 4F A9 AHFAN AR A= len Ay
2 old ¥ W AYUE cAAR ojgE $ gith

7) "19924F i S RME, (World Investment Report 1992). SHMRBSWHLARL 1992, p.285: Michael G
Parisi. “Moving Toward Transparency? An Examination of Regulatory Taking". Emory International
Law Review(Vol.19). 2005. p.388.

8) olR-v|F AFATLE 1981d 1981 19 19¥9) LAAAA wa} 4YHA S

9) Metaiclad Corporation v. the Government of the United Mexican States: S.D. Mpyers. Inc. v. the
Government of Canada: Pope & Talbot Inc. v. Canada: Methanex Corporation v. the United States
(http://ita.law.uvic.ca/alphabetical_list.htm)

10) Rudolf Dolzer. “Indirect Expropriations: New Developments?”. Environmentsl Law Journal(Volll).
New York University. 2002, p.64.

1D BE & "ERRETRER S TR REGOMM KR, ¥ BXBHERR. 2007, p72

- 176 -



8 - 5 FTAOIMS] 8 @O Bigt 37 -

4. FASEAYRY +£4&

FANEAYY $8L ‘220U ERG ARAN AAHA AUE A5 A
sa 271 AW AANM 221 F3HF9 715 (functions of public character) & ¥
= AV Houre FAQ - Y] oY AW E AHSHReE ALY AiE 43
Hoz T AAAQ HSH gL AR #S5He 2AH P4 (compulsory taking)”
olglz AsT Uk waA M2a AARA oAl F8§& HAF(taking) HIL=
Baj 5o f. 1 oo Y¥ ¥AES ‘AY (dispossession), A (wealth
deprivation)1, “¥}&' (deprivation) 223 ‘44'(privation) 9 82 +8& F2 3
2o dg A A8 Aok a2 #8373 B4 (confiscations) F 7HA Mg
£ 340) gleA] Q¥ nEA FEEI S

280 ulste] Z§3H nationalization) & AHHA - FAA NAWYY APo2A A}
SA44g Qugoz wAHAY Yoz I B FFAILE e Aol |
Folthis) & M2a AANA ojfe] ¥ FATLS ‘AR HAF'H Uiz A5
= 742 4%g FESHA AR HBSHE FPolA £802 BI FAY FeelE
2oz 2283 QP & Pz £8L FITEAE A QY B
g 5o, FHHE AN Ex o] g FFJYLE o)A (transferring) At
o 9AF . YEF 7)224 AFLAQL A5 E FesE ez ofIo Y
wyoz AW 83} ZHHE FAY MG FFHI, AREY IAFRE
oM 48 U ZTHEULY xol & BEHA FEHA F3 Ut

Amzg Aol FAZE) ZAFEY FEIAAAY A2z AIVALE F
SHE AL FAY FHYAZ B3 AR dde] B R E ARG
A2 AANA Fo) FAA AQ & AP FREBE £8 2 FHAT HAA W
By gd=d0] gstd £89 WS AxFe 2FE A& LFHAGID 1962¢

12) Black’s Law Dictionary(fifth edition). West Press. 1979, p.552.

13) Katia Yannaca-Small. “ Indirect Exprorriation’ and the Right to Regulate’ in International Investmment
Jaw” OECD Working Papers on International Investment. 2004. p.3(http: //ideas.repec.org/p/oec/
dafaaa/2004-4-enhtml): B. Weston “'Constructive Takings' under International Law: A Modest
Foray into the Problem of ‘Creeping Expropriation™. Virginia Journal of International Law(Vol. 16).
1975. p.112.

14) Rudolf Dolzer & Margrete Stevens. Bilateral Investment Treaties. Martinus Nijhoff Publishers. 1993. p.%8.

15) Hog "2AAAY,. YIAL 198 p.689.

16) Ignaz Seidl Hohenveldern. International Economic Law(Znd revised edition). Martinus Nijhoff Publishers.
1992. pp.138-139.
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"HRLE, SRM(RIR BIN)

FANA FHAZYR AE JTFFRAA, 0 FAHYR, I 2 271 Wol &3
T AQAL dte] 2R A, o8 Y HEY £ Y= wEAY AR 2=y
T A=A 7 9FAAG i A5 8E T4 FE2 FGHyuA 3y
o E¥ 19749 FAeA4 ERE "2k FAF Bal - 7o) B Ao 9y
77 GFAAG @ & - FRHE YA FAE 73T Qo) g2
Aol A 82 FIAREIY 71y F7FP3Y JH 2 JEFHYD

ol MYHRAY AAFTEL AATY YFAAN] theh 48 U ZHe) AYE
=AY BPYAE T €383 BPGE AEFA JFoz Aoy 193849
3AIY "R FRZEINE 2 ¥(Cordell Hul) L FAZ7M7} 222 319
YA @ Fgole NS, 3289 A} BAHprompt. adequate and
effective compensation) & A F3tejol Ftie 872 FAHALY. o)l: YZAAAS-E
9 FE JFEAY2Y FAEY YBE AYo] BAY Fojn ]2 HRY Fa
AZFEIES A4 4733 ok & FZo|Y, Bxpd, Y 59 9¥o 93
olgig AT FFHA Fgowl 58 U FH}Y At FAY gYPYs 33
Hi #A377F 370U E AA AohIS ol TRl FAAAH RFa - B B @
ZiolM FEE A BY Fugol A8 H28 59 947 APHE Ro) Py
19 23y 3 ¥ EAzg] AN 53] FADEARHANN 2F0|, By, B
3 9 HAPadeg 13 o7t gt

29 A9 RE BAREARER FAXFEARGNME 8 D ) #d 7F3
< YIAAL A gAY AYPHYLAR Z4F FARL U BE 2FNME
5, HAEY, By, APAR 5 IPRL Utk A0 BBy
(NAFTA) ANI0RAA FALZ o) A3RAFAANE 588 o] 2Z3oiol 3= oA
S 2ol #3ER Ak O FZFERE A¥ A @ HAEFQA FAo) g% A, @
Y Ao g8 A, @ A&3}3, 8N, AFHA BY'E E S UL V- Y §
A8, AxAME 239 £97 bd=2A #3582 ey, 2389 WES NAFTA
e 3% AN FAYY o)W 2719 Fol9} o) A =97} EAst]
4ol gloy, NZE dEE FAYPIME o3P 238 F3H T2 Uk

17) o171, *IAYZ,. GYAL 2006. pp.431-432.
18) 4@ AAAM. p6H.
19) "3719) 3AH d3) - IR BA VR, 2= 28 (o).
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5. 3R+ &Y WF

7t. 544 A4

2717t 2QARAAY A2E F8= £l Bt AFFEFH FHFE g0l
A715Q. 458 APY AEHA £8 L FHHE e, FHTE
W A= AW Edo] glon FFFEY FIVF HAME FHHA 4L
otk a2y AYRA T FAAVEE FAFEY vl ditd uxd S
23 gk & ARSYIL uE YHFog YIAFAY ANPo| F(seized) H A
A AAEe ¥ Qo] ¥ vNA FriHs FFFHLZ ‘B9 gFo] HA
o}="(incompensable) =7h%](state measures) & E3tel #8& A F/HIYY T Ex
H4Y BAE GHIES op|ETIT oY & Utk EF 1 PYd fE Y
A 4-8'(creeping expropriation)20) ‘ARAAe] £ FL ‘#89 AFAG T2 A
(measure tantamount to expropriation)2he 801% E&3 ] AMg3I Ut

A FARAL BASL B AYe v Ao oy o, 2o WR
SAYH S o} YA Fe Aol Ao NPFEL ARFYTO| 582
ZHHoz APA G2, YZTAFRAAT FAALNY 238 BRI o AR
#9128 YRARAAY FRAIY ARUPALE PHEL2H I FARA A
2 2781 HEHYoz TRHY Aoz o= A ALY #FL AT
23 AREQI7H] oA Fojdta, ARFEFY] YAINE ARFYT BFY ZA
Q4 @AY, FAEA, $3UAY. AAYEZY YATFE. BEAVIEHE T& AT
g0z Holol ¥ FFT A+ LS B Ao =2 FoAHaA @o &
BaqlZe] dHME ol Fe) - HAE HEIA HA IFAY - FAZG 3o
AR%Q2e] ZU Y& - 94 AN FASFERA2Z #38 JMeyel ¥9 ol |
Hjgte] ARSEYIL BHAF L FUE YA #Fe 4FE /AL AT

. 73549 B E

ZA S FEF L BB BNFE R £82A =749 FALE (Right to

20) Rudolf Dolzer. “Indirect Expropriation of Alien Property”. ICSID Review Foreign Investment Law
Journal. 1986. p.44.

21) % "NAFTABIPRERIEARMENZ,. WSR3 PEBEAS. 2003, pp.106-107.
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Regulate)o] & F& A3 22 FA=Z FE 4 U 32E 279 =A%)
THTEZNE FH3e qFo) dio B o, 129 FE7NEF AA9 534
W& 271 P FARHE PAR] 4% A FE2NE € F Qi 129
U oo g FEY FEIES o) glemg, 19623 Christie, G.C.RF7F ¢ES
“Folo] FAYY F8E FAH=WEe =RAA “FRI 93 BAREE Y
e AL F8o2 FHA HA B4 E Aol g EA0) A A}
QHE 2 (case-by-case) BA3tolof Pt FAEE WD) 2 o)Fd FBLS Y&A
o] AATES &Y P9 HAE P Hoy, 2 8 B3E Bo
I AGY TE7IE0 FeEA FHA RHAGD @A EUY #EU|F0] flou
A st #ajolA olo] thate] YA 9 @A Yehdt,

(1) =A|f 2454

FAFAY FAANME o] FMo| o] Fdo] gl Held ¥ g FshaA ¢A
Hi g 29 #388 AR 489 gA wA FEF89 vz
32E 37} P99 A (effect) % ‘BA'(purpose)ol 2A3Y #HE B3 A}
yehdA g

FAHT 2ANE VAVIEL T2E F719) A - BRARN} YFAFA o} of
¥ GBI V1ELE O YA £82A Ee AR HI3se AL AFH
+ Aotk YHAEFY AR BV EL T2E /) P FEANY HF - 23
& J1€L2 TAFEE BN Aot #99 xFS) B ZAY BYI| 2
Ao A AFAFARS AL4E2) e BEE FASE: A v e 32
E 37H9] AP E Lede AR 478 oo e FARAYY 19 AN
AA ‘CHI7|E (sole effect doctrine) H AFRT o2} BHE 7 12)dojof ¥
€ F 714 F3o] A7184.

‘CHAIIEHANE T2E F7 HF BARAI} PSR FHSE A2}
99 43 - B3 & 2A}A ¢ P9 ARE J|Fo2vt ggHook Fga F
383 Aot 2 olfe BN EXE o2 AG}A HE I2E I} AR
TEHYE Y AL oJRE, MG BASFEYN Ao AP AYE AN F Ye

22) G. C. Christie. “What constitutes a taking of property under international law?”. The British
Yearbook of International Law(Vol38). 1962. pp. 307-338.

23) Jan Paulsson. “Indirect expropriation: is the right to regulate at risk”. OECD symposium. 2005.12.
p.l. (http://www.oecd.org/datacecd/5/52/36055332.pdf)
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8- & FTAGMS] $8 Zgof gt o7

Ag B8 & Ao Rolg ‘SAFIF AT e JYFEY dde] B
o EIEY ohgz 2T WA el e Fo) Ao, o FF9 olfe €
aB7 2T AERE Ho] TAE ke FUE A =9, 1 23E G
LY FAZl e B3 P Fo|re) BHE FT e RolnD A F 7t
A Adol o] FAZAAANAE ‘EAAZ 0] ADE Ro| dFol® I
‘2x'0] YHME THPTE AF BAMG A FPBE & F Atk ER TS
o BAYANAE B4 AAANA e B3 E WA BFET § FFo|UE 4
& A7 ABHA Lse 9Bz QEHI A

(2) 0|2 - FHLiCt BIT - FTARS] ZHYSETE

24 nRe| eAEdgel, A, FYoASN, 23, YrE2% AR
FTA. 23 20049 A&¥ BITEENN 2¥489 TH718& 388 R 3
th3D 62 BITEd 2£44(B)4Y #3& 4= &% 2o

“A6Z 18483 B TR F WA JF FAFELEA, AT ¥
9 T& U9 P97 24A oA Ex PP B4 go] W58 T 1AE
7HAE gt

(a) ZAZY @9 = QY P97} 839 A FPAA AT EE THRE
axo) BAL o8& Efdol, AR, AMd) 7128 AR Laidhe Al gado.

24) REH, “MBEKZ IS IR REIHRE" FEEMES, (MHO4RE). 2008. p.4.: J.L.Gudofsky.
“Shedding Light on Article 1110 of the North American Free Trade Agreement (NAFTA)
Concerning Expropriations: An Environmental Case Study”. Northwestern Journal of International
Law & Business(Vol.21). 2000. pp.266-269.

25) #%¥F|. & pb.

26) ICSIDY Al & RAHI ICSID ZARGFEO] ‘AHIE & A o] RRPolL (ML & B
RERENFRE S T ECAIREGHHRERL. 01520 Bjern Kunoy. “Development in Indirect
Expropriation Case Law in ICSID Transnational Arbitration”. The Journal of World Investment &
Trade(Vol.6, No.3). 2005. p.472.)

27) Tecmed, SA v. Mexico A3 3A¥ARE "B ajedt oluz}, 9] %ol A% 2 At ¢
8§ FA%E FE Tdtke Aol AP L a9} (http: //icsid worldbank.org/ICSID/FrontServiet)

98) Rudolf Dolzere #A% Z8old P¥9 FHo) ARG o Zo8e A9 EAd e, IF
B 448 5§ A2 333 4= /AT U (KK & "ERSREORRES PRI
REGOFRM,. pp.146-147: Rudolf Dolzer. “Indirect Expropriation: New Development?”.
Environmental Law Journal(Vol.11). New York University. 2002, pp.80. 92.)

20) FWMR, " REAIFEPHESHEER R LB EMETRR". rERHEIER T, (W15% B2). dLRRL
ARit. 2008. pp.199-220.

30) 2o ste A2 s vz, FeH ¢ e£5agag Uystease 27te& ¥k

31) Katia Yannaca-Small. op. cit. p.21.
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(1) 3% 399 343 3% 284 ZA=9 99 == YA Y97 £29
BAAH 7HNd $3HQ AHE AT AR 3 ARz HPSL0] 2ARY
=8 S AL oy,

(i) 3% 9471 F2el 2AW EF98 2 FelFHQ 79 E A= A= 283

(iii) P59 P49 ¥4,

(b) =& 4gE Asin], FFRY - kA, 843 2L PP 22EA) 2Hg
H3317] 93t dA=T FEHE GAZY vaEAHd FAPYE 5L F
484 o)

2004d Sths A& 3AFA 23 9 25 ¥ (Foreign Investment Promotion
and Protection Agreement, ©]3} FIPAZR ) RHME 714589 B2 E F
A 2, vF BIT 2d49 #da7A3 2 Ao)7t itk AUt} FIPA 2d 24
A(B)IME “EE Z8E A, 24 F= gAY X7 Y3 19 R0
ZATY Ao - uapdAQY Aoz AYsT LY A YHoz B 4 gon
B, ohd, 833 22 A FFEA ERE B3] Yde AA5T MLy
T J7I2AA B FAFEE FHSA oAD" FHGT Qg0

w2tM v - sjuete] BIT - FTACIAN Quioz 23Ba) 23g 98 837, oA
% 83 59 A99E I7l9 FARAR Bol, FHSLE FHRA ol B o9,
TATEY BL71EE A 714 848 THRT QoW Alehd, AR 7|28 ZAMR
A7 A0 & @ 3F G971 B2 P AAH 9% @ FRYAI} Bxjo] 2
A FHAHA Jde] A 4E @ FRPAY Ao o)d¥ PHAA PAE @
@1EC] o] SAFALNNAN FQY VL2 dMA SR o9 KA B
03 24 o &S FAYeE 498 Aol ohd, ZAZAAANE o))
WE #d2 FAHA 243 AUk EH AP BEEL 07 @ TyPerz B
oA FARQA 71E0] o}y J&Y HA F3 B o] A} Ut A o)y
¥ FDNES FF FAZAY LAoA AMEE (&Foz ugd Yast Yok

o Alde) na

FAFAYG AT B AL @72 JFABL BaolA Bo] B 5
ReH 29 NAFTAS BITZ A& FAZAAANAE olo] BAsA o). 88 2

32) http://www.dfait-maeci.gc.ca/ tna-nac/what_ fipa-en.asp
33) Katia Yannaca-Small. op. cit. p.10.
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8 - E FTAOIMS] S8 Zgol Bet 87

de] ZAZAA S ZAVFEI FF5EY BL7IE dEoq B F3&
JeERiE AE FA¥ win.

Pope & Talbot v. Canada AWl E HFFEY B #e712E vy 3
AY BAREE 12 29 AR 2 9% FI Ak 7T FAAA Pope &
Talbot Inc.b 28 ABAZF AUTld ASAE FAe Atolr. AURZR7L
n2g A% 'AZAEE, L olPy] A%d F NYAA 4B FBA FedAHE
AAse] AHE 238 £3o] FARAE e 2XE AR Pope & Talbot 3
A= AUTEE R NAFTA A1022NZRA2), ANBR(ALHL71E), A11062
(o)W aF) 223 ANR(FE)E UEE olf2 FAE AJAAT FABZF
= AUt B4 9] B 97, JILY AR g FE, FA Aeld
222 popscle] e 98 HAY AF, FF9 €5, oldd Wi &9 4 7HA
oM WA Frens XA YAPFGE A8 Al RAE w35y A
Yo ae) £&AEZRA7 £Ad did QA A gL (substantial deprivation) & T
Hoe Aoz B 4 9o AP 23 FARFF = AUt NAFTA 1102
2, A1062 233 AUNZE e AT F3& 71FEeH Avcst A
110528 9d A& AR

Pope & Talbot v. Canada A38) ZABZRS F8) ¥ #3718 1 ¥9 SD.
Myers Inc. v. Canada A3, Enron Corporation and Ponderosa Assets, LP, v. Argentine
AN So 2ARARAN A&HT Ak S.D. Myers Inc. v. Canada A FA#
AEE= NAFTAS MFFAEEo] ‘5@ (tantamount)olZHe @& AHggez o
=} YA 589 AEe TRRES &9 ALY A3Y F87FF WA o
17 &4 Q= A= 2o HMSATED Epron Corporation and Ponderosa
Assets, LP. v. Argentine AAA AFAL & ot2dey F377F 37U 529
TGSHEAI AAME 238 Ro) #HsL $8P9 HBens of2dEY FU
¥ ZAY 283 BITE 99dgn F3uQch oldl dstdMe FAgPF<= 2
Baz7 & ARAA 2713R0 £8 EAY FFYARFEH AL, Z, 4
£ A T= 718 9 (commitment)el ¥ AFAFARAA Foid A E At
= oz @ARE YL A HHoh EE AHAN 2 ZX= FABEF
AP o] TPEEA 87 FARE] A7 A FHE FAN ZA 3t of

34) Interim Award, 26 January 2000: Interim Award. 26 June 2000: Interim Award. 10 April 2001.
(http://www.state.gov/s/1/c3747.htm)
35) ICSID Reports(Vol. 8). Cambridge University Press. p.59.
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o &3E + g Ro|rH

Técnicas Medioambientales Tecmed, S.A. v. Mexico At L& F8ZTo] #AAN
B AHFEol B ARolth 2HMQ HAR) Teemed HAF 1996 A=
oAX HA71E @A FIAE AS5HA 19989 HA 2R E TeecmedH A} AHY
Blol #3& 233d MrES LA F VUL 998 AE o8 vPA
2391 2o AP ARG A AHAHE FHRAT Tecmed HAME Y70
22X, YA PR ol YA BF o2 FAAN0] §H3) wggEHon, AL
77 e ARLZAM BE FAF N dehdA 234 FHU9c 3709 9F
S2RE ol £8& TAHSA Y BITY 93to] ‘2H3xn FHI S 9 43
I ALHQY By - A9 FAE it FFdqc

FAVEFE AH diste E48 o2 22 AL AJHUT A, A2
A% BEL @At 943e2 Ao UE £52 WFY & YA HIANH
7] & @A 7tx7t ARz veHT §4, 7N £} A¥FHoe
dgsue 9AZPLE T30 (E#A)] P BE 9 IAFEARY Ao o
¥ B¥ o] §21H<Q w3 (proportionality) & Tk Ftch & Tecmed 2AH7}
539 @37EE AW Ao, ol WA ARSHE AFo)8It B 4 Qo
Ausia FAS G AH¥NF - PNA FYolmz HAIPEE Tecmed HAM} ol
AZEE AN s a4 #7583 WPAE AAY Aoyl o)) wely §
AZGo] WA ZPRE ojAA gsttiHE FARIRE $UARA¥2(European
Court of Human Rights)2] ®l2)4<9] 93 & P88 A agL P97} BITE
Hutste] AL PSR o2 Boa AFdQt

AAAN & AHFEA @ AW - BAFY AE F3o ICSIDAN BES89
¥ BAVEE € F Ut FARY 13847 FAREID Qe F2A7) B, of
3 ARRhdRe] BAo] gadts & £ ok 2}A Tz 93 FAA B A
FFAFETY FFA AUt FAFE AAEHAI UR WA HH"EE 7

36) ICSID Reports(Vol 11). Cambridge University Press. pp.278-279.(ICSID Case No. ARB/01/3.
Decision on Jurisdiction. 14 January 2004. Decision on Jurisdiction (Ancillary Claim). 2 August
2004).

37) ICSID Reports(Vol. 10). Cambridge University Press. p.130.(ICSID Case No. ARB(AF)/00/2.
Award. 29 May 2003).

38) European Court of Human Rights, Case of Mellacher and Others v. Austria. Judgment of
December 19. 1989, p.24: Case of Pressos Compania Naviera SA. and Others v. Belgium. judgment of
November 20. 1995. p.19(http://hudoc.echr.coe.int.).
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8t - & FTACIMS] 8 Xgofl st A7

2aq2RY ohje ERRcy P49 AsAAT ARSFEFE o7 A4 7t
o 2@ A¥H AU e JHe Tselcl Yok 2PB2 FAZ R
A S ¥ Bs 9 37 338 & 22IY ol YPAo) AFHE
Rol Aesojo} #et.

6. FAFAYY RANE

17899 ZZA iy T Aol 108 ¥F A7)0l AZARRY F& - FH 3]
fae] BASA G ARl AR, 84 FAYRG ARFYFo) YUY &
23} 2830] tate] BAYRE A& oF) =97} FAEX AT Y EINE
o dHAAE FAEE INNA 32 QUck nFE RS FL ARFETELS 35
o3 ‘BRHI, A& HAHAHQ 29 @ 712 FES® BAH(full compensation) &
Z34 winle] LEAZES A ¥ appropriate compensation) 71E& FEHIL S
. 1 olele] “ZHE BAHequitable compensation)”, “FB¥ XH(fair compensation)”
“393% BA(ust compensation)” 5 THF® 71EE AR w7} Ao

7t. BAAN2

Z2g AUFBRISL FAH & A&HD, FEEY AFAY BY & TES 2Y
7NEAN BRI TR $8A% ‘FHE AR (fair market value) 3t
BAZAF o]Ae AMolxe] FAZA S ojck 3 LAY Foo @ B
AAdE $88 Z¢ 7199 nPddsele] TR Ag gujdc. A&@ @ &
$A] HAAFO] AAglo] Sojof s WHAFY Feole AMolA} AgiE ook ¥
o} ‘EHHQ ol YRUFTAA ] e o]eo] e AFAHprofitable reinvestment)
2% 4 Qe e AFHEY B3 $3A%) gl Ev IAFA A3 ¥
32 AFsHoof e Ae TEY

254 BA712L 715 A (vested rights) &% ¥Zo)5(unjust enrichment)] €
Aol A% A7)E Aol gutAo 2 J|SAEF L FBoI59 A¥S YEAB
o] Yt Wl FEslo], TAEEL F8& o] FPAQ) P2 AYHULEER, F
AN g 1729 gA2 Bd $PEAQY AFQAANY £8 A 4 B9
2 2EHE Fo] THET P AEFUDT T AYEAFTEL FEY RYIE
of Y& 20| A e 2ok AA, 288 RAIES ARFUZNA 738 ¥
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EYFE FFAIY AEFYFo] ZXNE Fi FATZRE M= 58 4
A gk A, ‘FEW 2F9 guidM THE ‘FAF AREY AFHY A
A AL AFGE F7H R EXNAY = AGF FH39 kg A A8
3 EFs] 23tk AA, ‘A& ARFHQ RS AR uPH B
B JFE 2P

AAH BAL ¥EA ¥ A (partial compensation)©)ZiE 3} HMLERREL F
B 2 HAY BAVELS FAF8AA A9E 19623 ‘HAAL A gFFEA
A’} 19749 'I7te) BA A Helg GREFE B3 AAE RAojth o)) gy
AT AFAAIo] & £8A] AEFYTo] Fuge] wal P Biygo) FIHR
R4 2HE2E AR BAVELS FAPS JEAE g¥oz FHHUL, YRR
9 ALEZFY AFE Bt B AEE BITIA A, "33, ‘I33ix
FEE §F UG 71EE AT ded, o J1ES FE® o) ofun FAF
4 B3 Adgygol 4oy I/ P wel Ay A) go Yvtyog
Y 237Ed BE FERYCE B F Qg

1992 AA P LAA LY HAJH TR o] B AY' (08 AALPAY
- olgR @) Az “YGIAFAS i F87Y BG4S g FAH FP wd
AAGL & 5 o, § I 242 FEIT, A& aFdFogA g Fy3
I Ak HALPAFANM FHE IV FAA dE BY7)EL EFo] ‘g 2
1€ 'AAG BAVE T FUE Aojd] EFIT G N1EE YA I3
A @2 JEMdol HHolA Ak

2047] 90 ddh ol YR ALEAZEol U9 Fad w}, M= AP
BITOIA ‘F&@ BA7IEE A {70, dF IFAFARG ANA BY oy
A QR Z%,(Energy Charter Treaty, ECT)IM T ‘8% BY 7128 93y
90 F9] ICSIDSY FAAL Foll AFAFARALLY F8B4 e A9

39) /YR, "RERSRIETPEGCRKDIRE". "PEH AT, (No.2). 1986. pp.56-59.

10) % & "ERERENTRES PEIGHIRSIH R, pp.84-85.

1) 19629 ‘Mg g JFFAAQANNE FUHET FAYPA B3 I BYE FISP e,
19749 "F7te} AAH Pl A FRF AL FAYPAR & FFE AAHn FYE UYFS &
HE & ¥4 oY AW RY4] FH At A48 AAA, p.698).

{2) Ao, AAA. p.698: M. Sornarajah. The International Law on Foreign Investment. Cambridge
University Press. 1994. p.4: S.A. Riesenfeld. “Foreign Investment.” in R. Bernhardt(ed.).
Encyclopedia of Public International Law(Vol8). Elsevier Science Publishers. 1985. p.246.

43} % R "ERERFRGE " REERBEERD LN, BB, 2001, pp.353-354.

44) "GP Z 2, A13%,
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8- & FTAGIAMS| +8 g0l a4 a7

‘FEY RS FEAUS

. 2o 3Ny

A ZAEAANE £8E Fo 58449 BAA APojF AAE 78 - F/H
¥ 9 ZQEx} A A thd 7-X) B H(valuation of nationalised property) & Z@t. ¥
A ZAYY F8RNY AN A FYE TFHol EAEA goo, FEALY
B2 A7t 2 AESE - 9F Pl P E 9B AR A TR TA
ANANNE FFH1 LY Brhde JehdA @sio.

8229 ANBHE ZAEAY YELA 58 2UY FALAHAN FIE
¥ BA2A ez gl dusd ‘2§ 247Ed g gy 2 3y
BA7E Y G2 Agge] gEAH, Ao FAW BRIl W FUASHA 4L
Aupge] B AFE Bade & Aolsl yehd FLE 7] WEolth +8%
A9 7XEs} 2 AL 7143 227 B PP BAHE Ao =Y. 1Y
U NEe 247250 @ase I, o PEd 93 aFHE BYVIES
‘49]9] 844 (primary issue)ol® 7HXW7He F43(secondary) RolThH) FEA
A9 7ANgs g e g 2R B30 sl FAaF AN FHE dA &
<3 Zth

A, B2 (book value) @ HABE 338 FAAIZ7HA, A43F7H(going concern)
s} th 7+ (replacement value) & #2313, ALY AFA R 7148 A 47t
X9} HALY B g A5 LAY FARIANE ABPHE RAolH 700
o] Wy Bo] ALEEHo Fo4o

54, A7AE 148799 vlgode e Aot o] B/HELS F5H
&#'(damnum emergens) ¥ ‘233 &#)'(lucrum cessans) & TF 2B B4
ALt ARAY. EH ol 8)3FQ FxAA] U@ #EH F8E& e FeolT
Vs Aol AwHA AFo|thdD

AR, AA7INE D588 WA f3te o ALE FUSAA &¥E 7}
oA LA A7HGuE FAY ¥ 24 FEAMPINZ BE At

45) M. Sornarajah. The International Law on Foreign Investment(second edition). Cambridge University
Press. 2004, pp.485-486.

46) M. Sornarajah. Ibid. p.487: RB. Sunshine. “Terms of Compensation in Developing Countries’ Nationalization
Settlements”, UNCTC. 1981.

47) M. Sornarajah. Ibid. p.487.
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"HREEY, MITURR(MEIR 15)

dA, 3%7HX (liquidation value) @ A&FF7HXN7F Qe FA7 Al 7ExoA
ALY AT - P B FAG F9 oz HegHALY ANAE @)

OAlA, @UE B3 HE(Discounted Cash Flow, ©13 DCFatx @) wgol 939,
S8 AZI7HA, AYAEH I A VFRES B J¥L 1YL, ojlgg BE=
7190 AAX AA FH Y9 v &71hR9) d3e U SFYE A=,
o] A&dolA de UFAEE AL JNY £UAFFEFE A2, 2 7Y
9 " &7 wid9 ¥AE VAMX(present value)E AT J= 4L
DCF oz 3 A7kX ol t).48)

3718 uist o] IAYG NEA o= AP E HEook s FEHo) &
oo FAxF BAIENY BB wet FojA deidth dutdez Auxy
TEL ASBI/INE TRA G FEHNY WP e FEHY, ARSEIE
€ FAARE Jg4E =27 9% DCF 59 P& AP} 19929 M 29
AY A4z 6@A FAF oz DCF HE& 7383 A2, A$AG/N7} 2= 7)
Aol A4 DCF WE dolEd £ Ae AHE AARA ot I PPg 3
8 B¢ 3ok ¥k QU FAAHNN £ §4 v goldg F
3 Aigrlate ARG AT o) B3] v Fo|hew

. A9 nF

FAZALAANE $8F 8§ Ex THH A F8FA2 SR A(full
restitution) ] Y& BHH & AL 7|€F02 =97} WE D0 PPH 589
A ME £719) ICSID AHo)A FAAY FAPog 2AYE APRA gL 3%
o ICSIDE 4y ez & E7Y (applicable law) 22 MGPES) 2 o) F
AZxFge] EANZZRY ¥ FFARAY 5ol IFHERE 90dd o)
ICSIDE TALANA =% FAL o] Y Fo). FAZGANME Fxo]

48) H4¥. AAA, p.701.

49) World Bank Group. Legal Framework for the Treatment of Foreign Investment(Vol I: Guidelines).
1992. p.43.

50) Rudolf Dolzer & Christoph Schreuer. Principles of International Investment Law. OxFord university
press. 2008. pp.271-273.

51) ICSID Reports(Vol. 1). Cambridge University Press. 1993. p.310(AGIP v. Congo. ICSID Case No.
ARB/77/1. Award 30 November 1979: Benvenuti et Bonfant v. Congo. 1CSID Case No. ARB/77/2.
Award 8 August 1980. 21 I.L.M.740. pp.4-9).
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8t - & FTAOIMS 58 =80l gt 97

¥e 2z90 pida Y £8A SAY BAE BEA] Aol e Yol FFH
o} 9lo]. ICSIDE ol&i% 98§ w2y A e Ao ¢ARAHfull compensation)
& 238 Fu5 3 o|F-uF AFAVLY FBE AN AR AFL &
ALAE RHAQL ZAABRLAN F28 AL ¥ HEH (equivalent),
‘28 o' (fair), “2A ) Gust), "8 A (reasonable) 123 "W (genuine) & TF
& o) 78 AREY, guAole MAI] ATFEHE FEEAVE G A= Us
W Bt ¥ oj2j# Ty ¥ ¥ duie ABFEo] ‘FFE ABNMNE
BA71Ee2 ofia e Aot

Compafiia del Desarrollo de Santa Elena, S.A. v. Republic of Costa Rica A5 o
A CDSE: m=2 £AA7 Z2easlols 484 Hatelth 1970d CDSE+ 308
2ogE 233 By sfotdo] THA ‘Santa Elena'd 2/VE FASA. 1978
d 3AeE)s 387 $FERE §istd CDSERRH 1 42/43& F83%& BB
wrsgoen oz Q¥ waoz CDSEIA 1900000 €38 AFthes ALE 3R
t. CDSE: A4e] 71x7} 64000088018 FF3us ALs FARA Astth
axeEs 2P 25330 g o] AL 20d B VA Ggtth 1995d
n)Ze] AXNY g Lo, 2k} o] £4& ICSID FA g272 S

BA7Z0] ARY AFAN FARPRE “BAL A% FAE AB7IN 2A
solof 3= Rojg et ers) AP Woith 22U FAVPFAM IV AP
ANG “FAHA ARARANA A5t ERAA AFeEADT He A4S 7}
A"(what a willing buyer would pay to a willing seller in a free transaction) ©| 2t
wapn, 3 A4S ‘H{ - Hle) o] &' (highest and best use)& Lol Frisoior
#oa o ot 43T, AF £84439 ANt ARE APolE2 FAR
AR Ao ANE 8 R ¥y - TP AN (approximation) ! 4,150,000
232 23

AIG Capital Partners Inc. and CJSC Tema Real Estate Company v. Republic of
Kazakhstan 1355004 FEEAgols AP ZAE WX HAKR) Tema Real Estate

52) M. Sornarajah. op. cit. p.461.

53) American International Group. Inc. v. Iran(4 Tran-US. Claims Tribunal Reports. p.96). INA Corporation
v. Iran.(8 Iran-US. Claims Tribunal Reports. p.373). Sedco Inc. v. NIOC. (10 Iran-US. Claims
Tribunal Reports. p.181.) §9 At#7} Qich

54) ICSID Reports(Vol. 5). Cambridge University Press. p.70.(ICSID Case No. ARB/96/1. Award. 17
February 2000).

55) ICSID Reports(Vol. 11). Cambridge University Press. p.3.(ICSID Case No. ARB/01/6. Award 7 October
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Company”t LLP Tema$} AIG Silk Road Investment I Ltd2 A= 0¢] AIG Capital
Partners Inc.(AIG)7} o] ZE ¥lX HALE Y - FZF oz w3} 19999 59
‘Crystal Air Village'ghs A4S 913te] ZQUE 9N 3HAl: 10 A2 EXNE o
AL AIGE YA, EEFA, EEXE 28§ 5o 3¥ 5AE Hgon 19999
114 82 37 FAVIRL2RE 378 29t 20008 29 sHAEAg FRe 27}
g 4E9€ A7 A3 2 EXJ oA ZRAE WiN HalolA] BAIHAE 7F
E FABUD. 20009 49 69 VAPHEI EXMY ZE ZAE FUAIE B
2 W3AAT 2001 29 Bo FAZAGEL HAPRE Sl EXE S

AlGE 7IAE2E AR FARGE 83 R T334 48 Ao £xaate]
7HA7F 135,000,000 €2 K1, BITY =@ Y3ty stREAGRL AIGAA o] 7xst
O|AHE AEHA AW JFE AU AT} AARZAGL oA AR BA7}
UoE °lf2 SARPFY AP & VB, T8 A7} SR Ag0] AW )
BaE AFgonz SAFAE A3 2N ANE 2AHATT =K.

€ A9 SABERE 24 RAVIES 24 Hobigd 3 SARER #A
€ AP & ASAER Ao A BELS SABEFYNA AP0, ZA
By ‘HAY BY7)E (the standard of appropriate compensation)o] Wate] &
o) g3 #38 FY7} gov, RAVEE £8AN Y AFTHA F2HA
U 33stodol ok §rt o] FAAR Uk wat FARIE-E= B4IE) o
¥ ETEY EQET AIRVINE A By - i€ 2= o) Faddn oA
Ad. 23 FAVEFE 2289 FR8YHE AW QL3839 2379
UXE FET B2 3560000 2218 ANE¥cin HFH

23] AW E AlFe]A ICSIDY #AFEL ‘FEY ¥AVE 9 ‘A3 By
ol B o283 =4E YNNI ARz EANPY Y& HoU: Uk
A AZE $32 BIT#H FTANNE RAE ‘238 AMN'E ¥Adga 73
3 Jerg FARE F 2P g BAY|F B ojHAZE W
At B ICSIDY tiZ& ARA YutHos ZAY A AHNE gARYos
AR Qe Rolth. @A FANMY ARFAZT] Bl F& B 5 .

2003).

56) ICSID Reports(Vol. 11). Cambridge University Press. p.85.(ICSID Case No. ARB/01/6. Award 7 October
2003).
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8- & FTAOIMS) 8 Xgof 2ft 37

. 8- = FTANIMS T8 T 7HE X B YE

1. 3 - F BITAA S &3

$.2 EARPYPL 19929 MAHAUR 20079 AFHAS AZFARLDLE
AL 192d ¥AH v Y F2 £89 e FHPadd YA 2IH
T, $893 9 2y Agel daiNe 4 Fud e P& I
Y 9 ZA FFo] hE FPAR I Ao AFHI, F4 B&2 HAHA A
3 ggz AgHA gk AFFARGEPL AFAFA A B & dF Fis
U, 24712 A58 59 138 EA dAx ehEdn 20078 AFEE 2
8849 HET HET FA8L QA F FAIE 7RARY BRI}
ez gAsge B 2y AN FPozM RAVIE & FEEYOIY
HEnge Y9s) T2 g1 ALY B4 de APsiE Ee IATA
#gd wet AFe FA L A T

0074 & -3 NAFARZEZL £89 Fost Yol dgtel " AFT
ARE O B AR FAAY AT 4] QXY FAo dod Y Ex=
BPReE F£8-FRARAY F§ IR P ZNE HIA oY g
e 2Ao] 3ZHE A9 HAFSA opdth © FINYE A, @ W
9 2A FZo] B FPAR 3], @ uAEHoR @ A2ge] et B
A9 1 FERT ATE® F PP £8A09 pgdd PP dste "By
e +857) JAY £88 FAY TG AN Fgsojol V. FFE AL
N 480 23AY v g wel TAHE 7N RS WFIA opv
2AS A glo] AFYR, $8YRE BY ABAAAY 7] HZHe P
A TPUT AL fAA WIHHL AREA $32 F Ao, £8U A8
gt A% g wE 2249 FHFY % FASIFEEY 2P FEE A
£ ARFEA A8/ 8 $32 AREA H@soop i FPRIA A

¥ 2 AARALZRANAY £87FEL 7NEHoz IARAYL FE74
ol Aolst fom FARAFL FPoEM BAVE, BN APFPER A

57) 1992d "8 - 3o §29 33 Y 2o B8 ¥, A5z 5%
58) 2007 T# - 33 $29 3 Y BEol FF WH, A4z 1Y
59) 2007 "¢ - 379 FAe W U B3l FE A, AR 2%
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T8 AHEY ol A& Boluh.

7t 1373 v A3y

59 NEE B2 BITS FTANANY 73S JIFAEA Ao B8 E F=23
o ¥PH 8o YAHGRE FEAN AP HA7E ANGAPY, FE2X
BEE AAAZNR, FAFAY AL T ANF - AN FAE B3N nZ g n)
¢ F8 AEFEF] FEHL U BN A2 A =8 Ui gHGME
ATEZE AARI o, & 2yFo2 AL AN APHA AAMKE S
A BZ8e RAolojol ok SARLE AART 0 BN A dygo] gie ‘B
B ABNY Aol AMAFH 4Ao] “FAY ARNNE AFAe 7L 9
7197k, #8ALY ZMAEE A% NS FRS, AA7EN 9 e AEAR 7)
& XWstol ¥ FPRLE £EALY BN Hrhgo] thate n)Ey)
A7HA 59 et E P& 31 e

TIE AFAFA ] F BT E Fx 2 Y& Ao) £AW § gloy n2
Y HAIEL aTde HEA2 AFE HEE /A 2 olfE IFvt9 o=
AFALEY g Aoz PARez FA%NY FHE o1 37} He Ao
o Austd gwkA oz BITe #8E5% BEv(unequal partners) 3ol E}dE Ao
71 it} BITE MAZAIL £ 45 F22(two-way flow)E AIE3, #)
GFAELY ARG JlE] At AR oz EAY) o] A @2 @
F2%(one-way flow) & AP A\ Zdhe Rolth gty oo 7lxaxe) 43§
2fe 23 oy A3 LA (insufficient quid pro quo)7} &AL o]
o B FIFL FA ALFYFLEA HAFRY FA, 71, YEAA 5 ZopolA
4P Afel Ao HAEHoz FAFAE FEdE AFJZE b @A @A
FBE L& Aot 22 FARGE D= RPN F2 T2l FAR A
2 - o] F¥ WF, T "MARY A FTFFAAD, NN FAY INPEY @
Yol g3t FAe FALY, YFNEA F2, HYFA 72, IIAFEARI) @
& IUY, ANHE 5 248 22 FAXGE MAIGD PN JIQF

60) ¥F. "I AYE,. WIAL 2008. p.489: Wkik 1998.3.26. 93 Wt 12. w4 10-1. 226. p.249.
61) "8 - AA 2 FARFYY, A5 2%,

62) M. Sornarajsh. op. cit. p.207.

63) M%. "EFEEERE . (EB). dERABEMRL 2005 pp.176-177,
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8l - E FTAOIMS| £8 =gl Bet o7

2 A5 B BITANE 388 247128 BE22 B o) AR
fHozE 229 FUYIMNE F8u0] 437 7o) gon AIAFAVUY
£8A00 A8 HAGENAN 712 43" AT aHY FI39 ¥
BITOlA 2E¥ HA7ZE ANF P22 BASA gty F8R40 B¢ 3
A8 F49 SdoA BE A& AW FAH B4R FAE AR B

Y. Zi5¢

A48 8- 2 BITHY ¥3 EARY ol FARAYIIE B =947
ZA83 lens 3o BITAME 3AS489 SAYD AP 2 THA ¥
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[Abstract]
A Study on Expropriation Clause in Korea-China FTA

TIAN KE
Ph. D. Candidate, Dept. of Law, Jeju National Univ.

It has been shown that the protection to investment activities or investors has been
reinforced by BIT and FTA which are for the sake of investment revitalization.
According to these international investment treaties, as the jurisdiction of international
arbitration headed by ICSID is given to investor-state investment dispute. international
investment dispute cases are increasing rapidly in recent years. In these
international arbitration practices, the juridical judgment and interpretation made by
arbitration tribunals have been submitted to problems as compensation standard, indirect
expropriation and valuation of expropriation assets, which are being held in many
arguments of international investment law. However It was seen that each
tribunal's judgment based on investment treaties has discretion space and most
tribunals attach importance to investor's interests than public interests of the host
gtate because provisions of them are vague and indefinite. Therefor the host states
always lose lawsuits in arbitration practices and also assume large amount
compensation, reparation and the costs of the lawsuit. This will has a detrimental
influence to the host state especially developing countries on the establishment and
execution of economy development policies or public administration managements.

While the economy interchange is active between Korea and China, the foundation
of free trade area between Korea and China is conceived. In this study we will offer
the proposal about by what means the expropriation provisions in the Korea and
China FTA's investment field should be set up.

Key words : Korea and China FTA, BIT, expropriation, compensation standard
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