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I. A

BIBREEl odolA SHERAS] MES HEO Fisl BEE BMA 7= BH{L" (nationalization)9]
MIBc BRA e Hibly HHES T8 HERMRE LR T3 BARR WA 8
BRe #ad 23333 st £ERGE mH REATBRRF)O THo| o2l sk M=z 9
© S¥olch A BEAERRZS FAIS 4 v WA A% WBES KL Qe & g
R AREE ohlgl v SithiT tholl Foiold o] B¢ MREEM(colonialisme) BT Holst-
BERS MARLE, 1eln HEFHBEF S Yoy KHL st Bk B3 BEES

1) SHEAS BMES RfBste BER T80 & AEE 430 Mol 4L taking of property,
expropriation, nationalization, dispossession, deprivatiom, seizure, requisitioning. sequestration
sol AHgsls ez lolele U ol 4143 o 7l & BE%fk(nationalization) & 4}-&
g7l 2 ghel. 3B ol sled & Wil D. Verwey and Nico J. Schrijver: “The Taking of Foreign
Property under International Law: A New Legal Perspective?”. Netherlands Yearbook of
International Law. Vol XV, 1984, p.4. %=,

* REREHEL BERG
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2 dpejsba R H233 (43)

M Aohet BALE Reln & Aol 4aeleh”

BE7 BEe @Al ol e <bek =t BEd et By LR - FEY 7 A
chi= f‘iﬁj:jgﬁ[ﬁiEI](Territorialit'aitsprinzip)ol BFETES BHor EEsly o REel FEmA

o ol SHEA ¥ L BMES fSE ohlolAd SA BEX RS TEHREBE St EHAL
5 A& ookl e FEishAl Eilslel gl SEAS RSk f8ol sk} BREEAY RS
¥ # (international minimum standard)& FET 24 —EL Bl S RS RECHES Bk -8
Bebn Fashs R oldl REste MERELER Ateld EH{LS BEHS Eeda w
o ko] Jepubsl Aok BALLS dete BFe TE EARLRS KR BT BEE
o] AmEY el EAELE (T8 + ot BHLS) #FH 1 il sk = —H3td HEMN
Q) HEEE Mo|lxm rh”

195214 ] BREHG S B &S] R#UN General Assembly Resolution 626(WD), 1955110l EXFRRI & #E&
ol 4 el BREEE & AHEHUN Covenants on Human Rights)g 2= ARS BiR#(right of
self—determination)ol] Hahel F#o) Eeol &EiFol oisted kAH FHEE 44T F ool Y]
T oglood, 19624 129 1496l o4 HREHAREA A HEmsl RAREFN AT KK THRE
= (Declaration on Permanent Sovereignty over Natural Resources)?'ol] 4= AE8C 8 kAR THE
sote) EH W=l Y Bl(expropriation)®] HEFI7} BRF Bty EESHL ek el 1974

2) Ihd. p.3.
Oliver J. Lissitzyn: International Law in a Divided World, International Conciliation No. 542,
Carnegie Endowment for International Peace. 1963, pp.40-~44.

3) Eduardo Jimenez de Arechaga: “State Responsibility for the Nationalization of Foreign—
owned Property”, New York University Journal of International Law and Politics, Vol.11, 1978,

p-179.
was RELe Sl A BT, TEERE, A2 M1, FUIKBEEBKE, 1970,
pp. 10~16.

4) General Assembly Resolution 1803({ X V)

1. The right of peoples and nations to permanent sovereignty over their natural wealth and
resources must be exercised in the interest of their national development and of the
well—being of the poeple of the state concerned:

4. Nationalization, expropriation or requisitioning shall be based on grounds or reasons of
public utility. security or the national interest which are recognized as overriding purely
individual or private interests. both domestic and foreign. In such cases the owner shall be
paid appropriate compensation. in accordance with the rules in force in the State taking such
measures in the exercise of its sovereignty and in accordance with interntional law. In any
case where the question of compensation gives rise to a controvercy. the national jurisdiction
of the State taking such measures shall be exhausted. However. upon agreement by sovereign
States and other parties concerned. Settlement of the dispute should be made through

arbitration or international adjudication:
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BEo¥e EHLe &4 ME 3

o HEFS RiEH) #F] FF5FEE(Charter of Economic Rights and Duties of States)’ o] 4 & BH
kol #EF7E BE Key #F2 bz #HEsln Ach

%ol —Ed FAST ot RECMEKREAS v A ATHEA &g FRS Yol
2 U4 o B kel oa EEe) R U 2 HITHE AF F Ak of el
AL #F T A ddled REol Add AL ohich

BERA RAEILY #F7F REdctn st ol gt 9o} EEE obval #IRS] SHEIAS
HES BB 55 gk RELEE) REAS doR deds Adzbe 2ol A
BriEel dlsled o] & dste AL £mo BAES EEd BL + v BIEZEL MER,
== RBELES SHERAL AREBRMS RIE2 Buk=lo steh. F2 #HTRES As B
BRY HES KMslel v &R Pl de BELS] B 2 Aifst HHELBEES it
o IfES] R T HAEILHEE T SEm) Aol sl s Ade 2ol BB Nkpublic
utility) @ 213+ H@(public purpose) 7FHok dtx, AWARA Ev HERA HERN EEX5IE)
(nondiscriminatory) 2. 2 o] o}z oF s}=} &t vl 4| HfK(compensation)S Fi§shxl oo ksl
chx shgdel !

olzl gt BHS #3x god EHEMBEE BREER 5| o7l st BHAHILEE
P2 % {L(international state responsibilitry)}-g % - glch stedch, & g BAL, EJEL F
B, WKEe FEhlo] BALTHEA 23 BFEL2 dEdos Fasieo] & solch 53l
Kol w3l EABHESS FHEIS K orthodox standard)’' 24 F 77 - Rk - RS M
i (adequate. prompt and effective compensation)—% QT oo, BELA g ol Aol ol
oat Bl a4t wolSd M) she AL Bheld oW E RAELHES St EE
ol 4 FIHT=]of Aok ghebe Fhkel 4 °|31 g Fao] o} A (HfAYS BRERES] RAICR A2
e shel st 22e ech

5) General Assembly Resolution 3281( X X I X), Chapter [I.
2. Each State has the right:
(¢} to nationalize, expropriate or transfer ownership of foreign property. in which case
appropriate compensation should be paid by the State adopting such measures. taking into
account its relevant laws and regulations and all circumstances that the State considers
pertinent. In any case where the question of compensation gives rise to a controversy, it shall
be settled under the domestic law of the nationalizing State and by its tribunals. unless it is
freely and mutally agreed by all States concerned that other peaceful means by sought on the
basis of the sovereign equality of States and in accordance with the principle of free choice
of means.

6) EH® . {iiBHKL, p.17.
Hersch Lauterpacht: International Law. Vol4, E. Lauterpacht(ed.). Cambridge. Cambridge
University Press, 1978, p. 32.

7) Wil D. Verwey and Nico J. Schrijver:op.cit, p.9.

8) Michae! J. Levitin: “Nationalization : Appropriate Standard of Compensation”, Harvard Interna-
tional Law Journal, Vol25, 1984, p.497.
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sgEe] FA JhEd RESERC A BAEGEES dsts A4S MHstee o0l 2 A
2.2, zﬁ%f"‘ée Sole] AL &iisle kiR ol HES RE WA REHFEL &

A Fo3 BED MESIT Aed @ & drk. RECHERE FHEA i BBPAA AR 2
< ffo*% ol & HolmB B el dE BEsty dv EHES FHEHS RORoE W

w47 £ ol HES HEFEsS cob 22d FEOEA, BERS] ¥ EREIELI(nvestment
protection treaty)ol| AY EHke BEHES QA A Fnl” shicey REEight of diplomatic
rotection§ @ Hako} Bfftol AFH0 2 HEsHE Fiol dow, WY WAE MEIE B

9) —ERe MEHORALE KIFEMHEIEM(Friendship, Commerce. and Navigation Treaty: FCN)
o] shAel o] FIBSe] ot o Hvtdls FWEMO TEKH(Bilateral Investment
Treaty: BIT)e| &34 # "5 9lch:Joseph E. Pattison:“The United States—Egypt Bilateral
Investment Treaty:A Prototype For Future Negotiation”, Cornell International Law Journal.
Vol.16, 1983, pp. 305~ 306.

10) Bzl ol 3= 4fojoll a4l BITO| F4-& ved Article 3014 chgat o] FAER ek

(1) No investment or any part of an investment of a national or a company of either Party
shall be expropriated or nationalized by the other Party or a political or administrative
subdivision thereaf—or subjected to any other measure. direct or indirect (including. for
example. the levving of 1axation. the compulsory sale of all or part of such an investment. or
impairment or deprivation of management. control or economic value of such an investment
by the national or company concerned). if the effect of such other measure. or a series of
such other measures. would be tantamount to expropriation or nationalization (all exproprna-
tions. all nationalizations and all such other measures hereininafter referred to as
“expropriatin”)—unless the expropnation

(a) is done for a public purpose:

) is accomplished under due process of law:

) is not discnminatory:

) is accompanied by prompt and adequate compensation. freely realizable: and

) does not violate any specific provision on contractual stability or expropriation
contained in an investment agreement between the national or company concerned and
the Party making the expropnation.

Compensation shall be equivalent to the fair market value of the expropriated investment on

the date of expropriation. The calculation of such compensation shall not reflect any

reduction in such fair market value due to either prior public notice or announcement of the
expropriatory action. or the occurence of the events that constituted or resulted in the
expropriatory action. Such compensation shall include payments for delay as may be
considered appropriate under international law, and shall be freely transferable at the
prevailing rate of exchange for current transactions on the date of the expropriatory actions.

(2) I either Party or a political or administrative subdivision thereof expropriates the
investment of any company duly incorporated. constituted or otherwise duly organized in its
territory. and if nationals or companies of the other Party. directly or indirectly, own. hold
or have other rights with respect to the equity of such company. then the Party within
whose territory the expropriation occurs shall ensure that such nationals or companies of the
other Party receive compensation in accordance with the provisions of the preceding
parargaph.
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WP 0] BAGLel iy 1o S

ER(investo) 24 2] FLAo| FHERz TS A Aslod iE®hste 7ol oleldt Biyel BT
3l IFARMES] BHME EHS s HEE wol Jelvbn orh

&S 79w KERO ¥l BL¥(parent company)o] Slof 4 JFE-FAHEM LiEoiv @
mE FAG MrEtEA = SE&EEGoint venture) S FFiTsM] H AL &St Eadl 2
Yoy HEFES WiBsls BREA ¥ (ransnational corporations)'' '] Tl 4 s bR
Act. BEPRELE-L AB(home country)e] BIEENES shits 42 2 o) o 5nte ¥
BeE 222 BAKMS P4 REBKS T332 BEEHS sl ubd HAMMS BNGE
HKiEEol Tielr AP Y2 BBEHMFG A T GES WESL Ak BBEES
BEERo. 2 HA, BE el Hfgel BEE Sslod HERC] KiEER BRIFE®S A
7l sl X vixlul gbsd zl4le] slxln v HaRI EFE N KEe MANS FEoE o
A 35708 ifrol v FBEB(host country)ol] cidlel BihHy - BN 2 LEAR BES A
_9_. Z-IC Eié"ﬁ]-&;— _/,"-__‘: 04[;}_

aheb4 BREA¥C) S8l AR AR B FEES] T3 BEL =ln o 79
ozl At REEEEA BERs ¥ £ A Hdolch Miw, ddldx R vk
=o| BEREE¥ol FHB Ri(state contract)g M AL Ut A o] & FHEM| —HO
17 S1NCRY ’Efti 3“3}5— Aol BREELE o=t RIS B4 e HAeold, 53
HEZ ¥okot dv A2 BEPERITREI(concession agreement)oll ks ol M EL] F¢ HFEL
#° BA: B %33@%%«] BEE Bkl 1 289 thigst MEistd 8o —H #
7 REEEROI G obvivel =tetd Bkl gt FR-E 2A Zebxlzl adlFolct

dx ez FEEeE] BELA A3 /RES T2 ol2i3t RIS MBSt o] Folzln Urin
g 4 et

v

11) B. Grossfeld. #{E3:% T4 EMEL%¥Y &M, =%at, 1981. pp.14~15.
FI3E 2 4 = transnational corporations#fol multinational enterprises. internatinal corporations
55 &3 2olx Ark 2el3 S Efkol N A obF chokdt Aol e ek ol
5l =
EEHh SEBELEY RAEY |me X, WEHBHT, $=8 F-8 KHAHMETEH
BHRAT, 1982, AHE.

12) lan Brownlie: Principles of Public International Law, 3rd (ed.), Oxford. Clarendon Press. 1979,
p. 547.
AR = TRERS %, E5, #E®F, 1984, pp.153~154.
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. BEa%e] BEEke FEE
1. BH1{e] &F—The Libyan Nationalization Cases—'"'

19514 Barese| 2l ejob of-¢ shubshr, el RAEES 7ol gl R
mar Aol ool RmERS BERoE #4 vdmal RiEpAsEe sl AlE2
ol slgich o] @ zhxlel EA Ml TERSE wvieket shEel EAF e
B oo A EMOE ol % rAlalsl Sl A BT Aol 19559 Fiikipetroleum law)el
c}. B 2ol Higslel HidiFlH(petroleum concessions)o] gl o) shed MEREFEA FiF
£ ole KEHS BHEstT olor =i 28t B EF LN A 2S 913 BERKE@ standard
form of deed of concessions HEst orh

apebA] Lligoll 2lulol BAfsh HEREE boldl Al A== BIERAERGS =T BELHE
Pk ot el =teb Aarsl el 2 7hdl British Petroleum Exploration company(BP & #zf4)
o} 2lulobrt 1957wl A A& Fey, 1955W14-E 1966l o] 271743 Texaco Overseas Pet-
roleum company(TOPCO=2 zf#)st California Asiatic Oil company(CALASIATIC o & mz#)7}h 2
u|ole} M) A&k 12702 8, LElT 19554l Libyan American Oil company(LIAMCO® | 7273118
glulol7t & AR 78l Bigol 714 FAl7E sl& Helch 15 o) mghell sl & EALECl B
el FEE, B Bl sl T ol Rilmel Kol °lste 2lvlets g€ BERERS o
314 s|deh

aeiw] 19714 11% 2990w 306l olskol HES) KT AR 32| 4(Abu Musa. the
Greater. Lesser Tumb)S 388} o) ssbed #Eo) ob-al HEE #3h= eokebe o2 19714
129 79 elwlols HERTFmEMS F@&ital BPo] MEs #HE BELE T, 19743 2% 11
AL AMAdE EREel KEMLRZ o xeldd THIUrcks o] %5 T+ TOPCO,
CALASIATIC, 7elm LIAMCOS ®& Bzt S BEH{tgctn wEsideh ' X&s

£t
o
%

TR
s
Y
jut

§
>-l

3
I

@

13) Robert B. von Mechren and P. Nicholas Kourides : “International Arbitration between States
and Foreign Private Parties: The Libyan Nationalization Cases”,. American Journal of
International Law. Vol.75, 1981, pp.476~552.

14} Hasan S. Zakariya:“Sovereignty over Natural Resources and The Search for a New
International Order”, Kamal Hosaain (ed.). Legal Aspects of the New International Economic
Order. New York. Nichols Publishing Co.. 1980, p.212.

15) Ibid.. pp.478~—479.
Rudolf Dolzer: “British Petroleum v. Libya Arbitration”, in: Bernhardt (ed.). Encwlopedia of
Public International Law [Installment 2(1981) pp. 40~41].
Rudolf Dolzer: “Libya—0Qil Companies Arbitration”, 1n: Bernhardt (ed.). Encyclopedia of
Public International Law [Installment 2(1981) pp.168~171]

16) Robert B. von Mchren and P. Nicholas Kourides: op. cit.. pp. 483~485.
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E£RO elvlote] REMLEE ZEMarbitrary)o] 2 EFI(discriminatory)el o= 53l BiGH)
HEyarS 94 Ao 24 Mgkl BALS FAl HFasz gechar sn, 23 el F3

o] 9l LE(LHEH(stabilization—of—rights provision: Clause 16)'72 BEE olr] o ol BPR
EaRolely M#E meestdon & &@Es vl RALKERT BRRIFROE RR3
o WA AL Bh BERLERYS FRsd.oH olol 4 Rivel A BB R (arbitration
provision: Clause 28)!8q)] wlz} EEIKES AR 234 # 4 the BP arbitration, the
TOPCO/CALASIATIC arbitration. the LIAMCO arbitration2] 474 2] #h#¥Efko] o] Foial A

OID]», 19)

17) Clause 16;

(1) The Government of Libya will take all steps necessary to ensure that the company enjoys
all the rights conferred by this Concession. The contractual rights expressly created by
theis concession shall not be altered except by mutual consent of the parties.

(2) This Concession shall throughout the period of its validity be construed in accordance
with the Petroleum Law and the Regulations in force on the. date of execution of the
agreement of amendment by which this paragraph (2) was incorporated into this concession
agreement. Any amendment to or repeal of such Regulaticns shall not affect the
contractual rights of the Company without its consent.

Clause 28:

1. If at any time during or after the currency of this Concession any difference or dispute

18

shall arise between the Government and the Company concerning the interpretaion or
performance hereof, or anything herein contained or in connection herewith, or the rights and
liabilities of either of such parties hereunder and if such parties should fail to settle such
difference or dispute by agreement. the same shall, failing any agreement to settle it any
other way, be referred to two Arbitrators, one of whom shall be appointed by each such
party. and an Umpire who shall be appointed by the Arbitrators immediately after they are
themselves appointed.

In the event of the Arbitrators failing to agree upon an Umpire within 60 days from the
date of the appointament of the second Arbitrator, either of such parties may request the
President or. if the President is a national of Libya or of the Country where the Company
was incorporated. the Vice—President, of the International Court of Justice to appoint the
Umpire.

2. The institution of Arbitration proceedings shall take place upon the receipt by one of
such parties of a written request of Arbitration from the other which request shall specify the
matter in respect of which Arbitration is required and name the Arbitrator appointed by the
party requiring Arbitration.

3. The party receiving the request shall within 90 days of such receipt appoint its
Arbitrator and notify this appointment to the other of such parties failing which such other
party may request the President. or in the case referred to in paragraph 1 above. the
Vice—President. of the International Court of Justice to appoint a Sole Arbitrator and the
decision of a Sole Arbitrator so appointed shall be binding upon both such parties.
Robert B. von Mehren and P. Nicholas Kourides; op.cit. pp.488~489.

Rudolf Dolzer: “British Petroleum V. Libya Arbitration”, pp.40~42.
Rudof Dolzer: “Libya—0il Companies Arbitration™, pp.168~171.

19
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2. [HE2l B#E

BaPR i Eo] SHEell EHiste BEIEBES st 29, F2 KERQ TEEN ojol KKK
o] FE Y R BHEsIL £ ol & I3 RUM WEYRC BMIoR MhH TS HIRM
HEFliconcession) & BFFitE RS A A3 =l wul ol Ao BB B Kkl HRES
ZaEgel ek ™ gk FH CHel BEES BAKE BMo2 sho elulolel & @it oo Al
Aul Fwi oldl Hgkcf,

eleidt iy 4ebal Riifflel ZH4 Mhe BELEE st o] nEalol ZEytARIRo
ofvl vh#| Heholl o)shed Riho| WFE =& BB Yol A FTHEMS HHRE 4 glv] = Soll 2%
S| KEES TARES BREA) 15t RERBEES T Aol —iyolch. KEKHEEL W
HEEY BB UL @ WS UE Tt BHEY ¢ AEE dtn ZERE EASHEA 96ty
NS AR Rl sk AR RRAE A0 #ES RESIE T3 Bk o
i Aolch I BIRRFAFREAL MRKES AT 24 el st Pl BET 735l
UTHEES] BRRSIRl 25kx dn BEFEAYS) fhRETKCl el @R ¢ UEE god
NSk E REEC HERRGES S5 2] B {tinternationaliation)& 5|tz 9lc}. *V
FrapaTRE)-& BB EEHEH(choice~of—law provision)ol] ¢le] 4 5 ERME{Lsl FHES wo)m 9= 740]
vseh elvlobel & @it-Sol A HE Vo) Clause 282 v oA 2|ujo} BAyikare] HHE
PrFrob o BIRRERe] RAIR 3o —afRael FHe fﬁidl Ao BEAEE BEEE F?—B'J"P

Ils) = gt 4 dEMke]l H + UAEE slm orp

FIFR R RS BKSE ¥R Ziyolsl dl ol AEE kM YD S TR == 9
ch. Z2ev ol bt REFEGAE 2ol —HEEE BEol 2 Bayol B %9| & 5 hA 5
olebe ofvlell A RIS shxT Yo MAHEEES BIREHEMES] Fatk TRES D
Toodv B ool ¥F BEMIEEEconomic development agreement)o] 2} ¥ 2 of
EERGske BB #HBS Yolstaz) goh® ofdl4 MokSo] oadt WYL RE(KEH,

20) lan Brownlie: op. cit. p.547.

21) D. W. Grieg: International Law. 2nd (ed.). London. Butterworths, 1976, p.562.
Robert B. von Mehren and P. Nicholas Kourides: op. cit.. pp,511~512.
IWAR= §iiE®, p.159.

22) Clause 28:

7. This Concession shall be governed by and interpreted in accordance with the principles
of law of Libya common to the principles of international law and in the absence of such
common principles then by and in accordance with the general principles of law, including
such of those principles as may have been applied by international tribunals.

23) Robert B. von Mehren and P. Nicholas Kourides: op.cit.. p.512, 2128,

Burns H. Weston et al.. International Law and World Order., St. Paul, Minnesota, West
Publishing Co.. 1980, p.714.
PR A0 TR T, EN, HEE& LR, 1984, p.34.

— 232 —



R aks] Rk & MM 9

FRRETE, EMERES %ot BB MEEES Holn o off RES el EEEQ
BEe B $H%s Rl Lisubject of international law)2 HMY + At AN &
M7} 5= Aolzkm st Be] B WA BEHES Faste BMsE Aok ® olel gt el
A= BEERFVHS HEIT RELES EEse AL BB RS BRE ME
Ly HHS BB soly] dl ol WAMoE RELERS BRERES % EA7le TED
EHE{t7h Slekn g ®

2 —AaoE REEAEMS BEHOR % 4 dbsbe ghelch ) 53l M@ sl
Ao BEo¥e RBETEtel EEY Aolsh she A —Fel Rt HEMSZ B
Kol ch4o B RBLeE) BREETHENS BEK AEshs§ FH5te gz 2
Qe 93le olzlar Bl et RBEHFEMHL, RELES st BREAs 352
2R 9= Aol wlTol L Akt ulFo) BALEN RigelAv ohi™ sy Rzt
N TS BAH MRS At 1 HES A kel of Ackm @eb.® olgd
BRGNS AT By Bwoes REgozs AWl 2 el MEfi(sanctty of
contract) x| AEEHEC] BES EFDA she Aoz 4l

HERAS Mo RERFNYS BN Hike FEY BT KELHEHE, HRE
TH, HEEGEEC ol stel BEEMLE 7Sl Yo K olol Wbl o gk ofFd X
BE oldte] BEAEA RAS HAS BES il fBss RAolo2 BERRENERE el
o5k BB L HEB(de jure titles)E K{BY + 9T FK LS HEF(de facto titles)ak-g 7h=|Al &l
chn s ojwl gk 2Pl FAERS A BEA¥S) MEs #AE HELY & U2
12 uro|orol Wge WEeltE R —AHHy BB BFC A7l wFel 2 A2

24) Samuel K. B. Asante; “The Concept of Stability of Contractural Relations in the
Transnational Investment Process”, K. Hosaain (ed.): op.cit.. p.24l.

Burns H. Weston et al.: op.cit. p.715.
Robert B. von Mehren and P. Nicholas Kourides: op.cit., p.512.

25) lan Brownlie: op.cit.. p.548.

26) the Anglo-Iranian Oil Company case (IC] Reports (1952) p-112)

27) D. Kokkini—latridou and P.J.LM. de Waart: “Foreign Investment in Developing Countries—
Legal Personality of Multinationals in International Law”, Netherlands Yearbook of Internation-
al Law. Vol X N. 1983, pp.117~124,

28) Wemer Levi: Contemporary International Law: A Concise Introduction. Colorado. Westview

Press. 1975, p.75.

Woligang Friedmann: The Changing Structure of International Law. New York, Columbia

29)
University Press, 1964, pp.204~206.
30) Samuel K. B. Asante: op.cit.. p.240.

31) Eduardo Jimenez de Arechaga: “Application of the Rules of State Responsibility to the
Nationalization of Foreign—Owned Property”, K. Hossain (ed.). op.cit. p.228.
32) Wil D. Verwey and Nico ]. Schrijver:op.cit.. p.47.
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ol gk BIREHGERS] BRE SlA gtohn she Aotk ™ Eat o] 5L RAEH o g kA
B FHEMEol 49 BRRERTHEus cogenst X HNo 24 o|d it BREHE LS $IBRE kAM
FHTERAL BAELHES HEY 5 Aot s- 44 BERRHFREG] BRI otz
yalels EHFHE S FAldoctrine of rebus sic stantibus)oll 2|3l Lgye] —Hry WEs} alhestch
Lok 21 FRAEcEE Fad A KEEFEOS s FERELES fTBEM(contrat
administratif)ft) 222 MARIETOE2M EALSILA}L s BMo|ch.® ofdl o3l RS
REL FENSZ THREHI 2L Aolsl dlol e —h) HBHE FHEEA EKsl
o AR ] o

ol A FIE € EEolvt Jlel d8 A BELS ERHES 24 RELES] RE{k 2o
A EREFRMS B8 HE HFY TEL HMel HD AL ¢ 5+ Ak FZRA
(claimant) &2 BBRRIFRKI] BEBRLE FAstn 82 BRS Yoz BHELRS BHEH
S EEAA T v ol Kahe #FHK Alresponden) 52 BRERF LY BALE WA
2] —H R 2HAAlAl A7) ol -Foll Rgel HE 21 HiES -3 REE BERE =
T oo BERES A2 dectn st e Holch

=& BERRIFRN BT BRERES ERQIZF kst st Aol BAILS] SEMS I}
€ ol 2ol & AN£ ohvich iy A FHo R Fabsio] & BELS SEMEHY AE
o AN, ZHNEES FAL WKEES RS HESA ohv EEmMOR RFES ook o= A
olgtz Byl aFdl AT 4 o ME BRI IR FHS BT el

M. BRI —HA) HEL =M B
A74 HEstna e AL, RERFRO —FH0 BE FELE 4+ ot BEE4
REE T e BROZ Hol4 SR v Us THEHO Bk, KREAEA o8 kAL TiE
BR, FHEWE] FAIS g BALES ol s BEY HoD PFEE £ i} ot
Ao|ch, |
1. fTERHS] B#H

TERMS BEL =L Tl @R Adul, dols BHEEES] /S KT

33) Eduardo Jimenez de Arechaga:op.cit.. p.228. (5£31)2] Lol 4 g|A3 A, LAF Arechaga
o] Aol sIAL #3g &I SIS fleld)
) THEME CBEMBBELRALOEFEN", "EEHENTHE,, #84%E $I1%, 1985, pp.55~
59.
35) H. Lauterpacht:op.cit.. pp.23~89.
Robert B. von Mehren and P. Nicholas Kourides: op.cit., pp.476~552
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BEpeoke] BELY &) RE 1

e &n 1 AR o ARB RTET BMSR o AR BYWerA Rk ®
ate oo Zoadel Bl WA QARA o= YAES —T mage]l FRICE 5o
QT e HE &= MBRE TEREMS —FitYy 5ol Y3t Helxlv BHEDT el |u
olth. ¥ FEREHL RES N NGB BTE APl REE At o7 =l T
8o Hslo) TRA &l de AHelth

aei4 @RS BEMRS BMSR 3t R g SER) AAste BRI Rl KB
B A5 KR HEelxn WEESE BE LARMS TBRMH S|uT mirE A
ol HolA MES A—¢ A2 w13 FEFEGANA AAE e Byl 3 BER —FHH
WE T BREES BEXTFRGE A4t she Hojrh ¥ wa}t RS A RO
— %ty M TEERY K@ 2 A2 fLACl 3l kel Aot = WK SLEE slof ded
BERA LGS 1ol 5 WKL LAt BHSE BT BB AL gEmolet 8he >
ol HE(HEEAN o3t HIE= A gechm gheh

RERAFRH TEREOHES FAste RNl st FREEASIEE olvl BRI HER
s T g4 BEFERHS maes st s vk el EEREol 2L TRE
o] BHI Zolzuk 95t civil law system¥-ut ohj2} common law systemol] 2} 4 % 4
7] E EEES BRYE + Atk olct. 4!

#Eo| BHIE#(governmental contract), S 4EfE(police power), L2l /N W A tl(eminent
domain)50] 1AL oleld HEel ol3t" BIRe HARS Rl = ohod 5] BFS| M AtEol
F3s)s o] Rl HEE #stdx T = Hifkel ke T BERIRGS L9 2 R
woll ool am" + geke Aok

a2 v EERFRGS GREHCR L0244 XEES TN FRES TEste A2 R
Bt ook A TEREOHIEL BEaye) HER giusle dcke FALE @IS A=A
org 4 o} * makrdl At 27l BBER(Conseil dE9] FIfIs BETe| BT F ot
FREH Mao) #ARksl Ut HEo AL AEH R ko] FhHl(rule of law)el FRY o}l £,
b B ERNEE BHY A% BYel Rire A7t gl oxd KBy LB ofst
o JeRT ot BARHE ROAES #E Ee Mkl A EFFSl —F HR o st

36) Jean Rivero: Droit Administratif. Paris. Dalloz. 1977, pp. 110~131.
SHE "B~ fTEE L TER”, Ty, H203 23, AT AP EBHTH, 1980,
pp. 244~263.

37) WHEWE BiB&AL, p.44

38) ILAH= #iiBE, p.158.

39) LHEWE  BHRRL, p. 4O

40) Eduardo Jimenez de Arechagaop.cit.. p.230.

41) Wolfgang Friedmann;op.cit. pp. 190~191.

42) RHEME WBEL p.OT
Eduardo Jimenez de Arechaga:op.cit.. p.228.

43) Robert B. von Mehren and P. Nicholas Kourides: op.cit.. p.516.
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= EEEIH(a standard change clause. a standard termination clause)d %3l BIRA9OE FA &=
igies Pz e Holcp

BRGNS B RGH Y R W 9 mES s 3= RS TS| o
A5 gor THRRHMY 10 REMO D MAERL slof 9= RAE ohvch 938 ERE
RIFROL Bl BEMS Tar@Hue REsts) 24 RECFES T2 A+ Aol

L2 Algeria ¥ HIFREFRMNS Zelro) FHEMS M 43 Eaha ! okl g

o2 HBFFROE THREHOL ¥iE o)

3 BRERFROE (PREES ERERS Siid BRIl olos 54 o]2 <glslo
R FE) BRH BB g 42 HES wEes 24 S22 o] 50 Mthe TBEEMS K&
FES B BLARS BARel= FIRY Hoch ¥ TEROE L1402 BRGREES o
daka g de dAS R 2RE o £ o)

BIFRRFRET o el 7hal ok BHBFe) FAIS %BE2 sl o o BRI HEmmk
kel BRREE §sted 1 BMyel =T & Kol THRROL REGEF) FAl| —Eg
HfRel Qs Aol HWAoln R E FHell 4 BRI 9= Rolnz mEe A—#g st

L L
2. KAHEEEH

RS el e BAEL 3 BB Lo HIRSS R EM# gt FFeln Fasin
B fee] A= EHAY 1T B(sovereign actio] 7] w) Zoll of wgt KRS uix) G HEEA 84
4 deba ghep

Lok ERITRE @I Aol ohle —Eat BEES RR Lol 4] fTEd + Ad+= |s
olth. R BIRTL@S) T3 MRS 24 = HIgEe] Time 4 BPRmt & o] RSl B
el W BRE S5t DiMkelol & HHAF Ut Ho|ch

RRc #97 82 A2 Ssle pEm == {7 B F(international actor)2} BAtRE woo
o) & BPEMR(international relations) #EFES] M7 =l AL MERS] HR] KR Mol

-~

) TR E AR L, p.57.
451 LIB&7L, pp.52~69.
HIRBC AR &, p. 158,

46} Toriguian @4 c}-&x}b 70| walch: “The typical Middle Eastern oil contract is a different
tvpe of agreement from and administrative contract. Here the parties chose to treat each other
as equal partners and expressly or by implication excluded the application of the municipal
law of either party and opted instead for an independent judicial machinery” in Robert B.
von Mehren and P. Nicholas Kourides: op.cit.. p.515.

47 KW AIB& L, p.68.

48} Robert B. von Mehren and P. Nicholas Kourides: op.cit.. p.516.

Eduardo Jimenez de Arechaga:op.cit.. p. 220.
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ok *®" “Pacta Sunt Servanda”®| [Eflo} B Kol HBFK/ RELKS BHL 2 2l
He BERA¥S 2 BES 208 3% Mol sl REY KBS =+ Holch ool
FHEFRL st YRS BER HES ol &t sld RBEEKFS shol=lx @R
m&el Fiis EhsskAl 9 Ao

olef gt Fakell 4 Bififbell Hek BRSO S R HFIS FEolels Fokell 4 o} 4 HIB
et & F Aok 56 REEFRY LS BREES BERA A4 BRS M - TEE
EHRTHEA A Tedat mEL elis & 4+ gk 28 g o)l BE 2427 B8 9
sted GBS Aoz BEEEME N3t FHilol ofvizt TS M-I 4o A2 Hofo} gt
c}.

122 BIAEYS] BRALEFIS fTEZ Yvlotol BIRELS Ry ES HBHES ERSs Ho
E#l" + b Hop ™

Zate] 25 BOERMIE BEEBERIT RG] TEIEES} FREER 5o THEL24 R
o ot Fxjetx RKAK A BR kAW Ftol B Aste] BREBTHHEIL
S 917 o Bl * REMHES BRS BHY RELEHNES HET 5 9095 debd 2ge
—FH8) BRA o RELHES EELd + Aokt gk 3 25 BRREMMGE W
BEE:e BElate FIRS 23 BIFERHBEF (new international economic order) $]ol] 4] #3753
o= ol i gt Kol 4 KAKEN Aeh kM EHETES FHo2A BELS EAE
eHfge) = EHREYS HEFel she Aol

A, 23] Atk 304 Fot HPREEY) AL Abasl L3 Ho| 4ol EEALMALRA] 9
14 48] 77Groupg T4 2 sh KRS HEheol ksl sgfksle o) Ee F3E J2E o

49) The principle of good faith constitutes "one of the basic principles governing the creation and
performance of legal obligations whatever their source’ (IC] Reports (1974), p.473)

50) “It 1s a serious thing to break a treaty,-----because pacta sunt servanda is still one of the
great bases by which we can introduce some sort of law into the chaos of international
relations”: in Edward Collins. Jr. (ed.): [nternational Law in a Changing World New York.
Random House, 1970, p.318.

51y Rkl % - diliaR L, p.45.

52) Robert B. von Mehren and P. Nicholas Kourides:op.cit.. p.520.

53) oleidk #HM estoppell ERF S| HB ol 2lsted s SAsl 5 A& Holch:
MacGibbon : “Estoppel in International Law” International and Comparative Law Quarterly,
Vol.7, 1958, p.468, pp.480~482.

AR CTBIEER SR, By, HESEFHT, 1977, p. 209

54) K. Hosain: “Permanent Sovereignty over Natural Resources”, K. Hosain (ed.): op.cit.. p.39.
I. Brownlie:op.cit.. p.513.

55) Eduardo Jimenez de Arechaga:op.cit.. p.229~230.

Wil D. Verwey and Nico ]. Schrijver:op.cit.. pp.46~47.

56) Milan Bulajic:“Legal Aspects of a New International Economic Order”, K. Hosain (ed.):
op.cit.. p.45.

570 Wil D. Verwey and Nico J. Schriwver:op.cit. p.47.
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7 EEMSEERBS Adsln doe FTHEE 5+ ok

KREF| gt xAH THESS ¥3 4 AR AR igitst BERBRE Slstd K&
o] mo} B dsld AR BRY kA# ol T + U1, A& HERELLE 98
o AERAL BE sl BEES #F + o, = BEHLERA dodds BAEL 9
Boll wlelA FETE WK stedok sl olg) st HFo]l LYYT ARl AR
BB FEEEAL HHEEKES TTok stalal EEEY 4F¥7 A= 7Rl fPR(arbitra-
tion) F= BIEE#P(international adjudication)ol] &]3le] MHRE + Utz FH3T Qle}, 59!

o) EEL EF BAELS #F7 SBAcks Azl wKEHY FEAl, 2202 HERRA 9
oA Rz RS &kt #HEY £ Aoke AE WR Uch old @ FHL 2419
mgEEEe] BRISIE o= AE HAsE HAolod4® R 87, Kt 2, B 1224 4etal
Be BES THE HES

2 EERS HETMERS S BKEBO BRE ATREG(prerequiste) 2. 2 3k ol Tl
olgdm ol-¢a BE{tol Wit AFAQ REEHES] LEH BEY TAUde] ALl 197310
= %M%Eﬁﬂ&i 3171(X X W) 3% ®? RALE] XHTHET MKES TRHES REY
4 Qlobe FAL Fo24 7% =teb4 HKe TS EET 7 v TS QA o
Aol o] 23 e}, % al o} A Bol| oj3tm o] 24 BAfkel FY kAH EETHEE BALE At
T YEGc

19746l v+ BELE 2 BRI KED #FIEBA A3 SR EEER] &80 i@
I mpEmo] AAsigden®™ olo] ostd BEfftol ol BIHILES =Hlo] FEHsictn 4
Zhshe BRSO S Telsted WA MK A Folof ok FAstT Uk of TF
HE 7Ll whebA K T A1al b FETshAl of-S(inappropriate) A2 FHMHE U+ o
2% A Fa Aok’ 2 olei gt Wfo] Tl Y& BE 2 25H(C)oll o & SR E

58) Rudolf Dolzer; “New Foundations of The Law of Expropriation of Alien Property”, American
Journal of International Law, Vol.75, 1981, p.562.

59) 18) #AE.

60) Rudolf Dolzer; “New Floundations of The Law of Expropriation of Alien Property”, p.559.
Schwebel ; “The Story of the United Nations Declaration on Permanent Sovereignty over
Natural Resources”, American Bar Association Journal. Vol.49, 1963, p.463.

61) Rudolf Dolzer;“New Foundations of The Law of Expropriation of Alien Property”, p.555.

62) Para. (;“affirms that the application of the people of nationalization carried out by states,
as an expression of their sovereignty--- implies that each state is entitled to determine the
amount of possible compensation and the mode of payment.”

63) Wil D. Verwey and Nico J. Schrijver;op.cit., p.54.

64) Robert B. von Mehren and P. Nicholas Kourides;op.cit, p.523.

65) ol 24 HERPLY EMEFE Brhn NIEOS Atz Mol S9ickz woh; Burns H. weston:
“The Charter of Economic Rights and Duties of States and the Deprivation of Foreign—
Owned Wealth™, American Journal of International Law. Vol.75, 1981, p.437.

66) #Hs5) AZ.

67) Wil D. Verwey and Nico ]. Schrijver:op.cit.. p.54.
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A K 16U =gy AL FE BEHELERS] A7 dskd 2P REsAcks AE
2] o) ghc}, °8)

1970 ol Eolob4 Az FHke 1 w@EAS 2o BE Y RELE BEES
@A QA & Aol H8sch Y MIEE ke MR, BHEL A BE &«
AH] EHS BITHEOE & B2 olaig RH#, 53 HEO Rkl EARBEES 60
o o] 3 ZES Wiz FTRRES HEERH EHECR FiAR ol olv] 1L RIFEH
oz MiuslT ot EAS ®Estn v Holztm gep™”

e RECMEERC Nt SRITER Jeld £ERSS) REHEBS 452 Nold &
o FHo| ggfrel BEEL W HESde Ao & 5E gdod, =d oy RE BN
WENS ZE BHoR sl AS 1 pF#e] BRI AE ¥ HE fine EFS ewo%
a7e] HERNE FAlE AR sk&sl So) HAE 7ol aale A
of BMI RE EEHES MRsHE HHOE RS et 5 01 &t

+ Z71e AME uhdshe KM B AHS #E doe2q™ o
o S WAL Eaclbm gep Y

aeld Bffbol g &S] THo| HEERtES] —4kH) & B(general consensus) 9]0l AL
ohn sked ™ kAl Tl EY Bh{Le) #AE EREETHMCR v AL Hol T B
AE BEsobn & + glch

& BALol g BFK HEE TRl EEHARE8S) AHS St e @Aksln o
HE Aol U™ etz 4 BES BTl Bikel BAELS #AE BTREOZ ¥
L Hyreln: & 4 vk 3l 19744 o) Foll Al AN T At BKM HEREEHS
Eal 2ed’ Ao ojdBo| AZe] BAI EJHKES FEAl, el @oEe BAS B
HiLe #BHo 2 FHST Jon Hikel AANAE FKH - RE - KA WEKER H7HE B
#T BEIDL YL ¢ F Ak ™ Eg olef g Aake] 2 Y drke At o2 A
o] 4ME KR Abolol M AR B ek ohlel HER HERMS K AT shabstAele

wo 4+ rir
p

oY 32

68) Robert B. von Mehren and P. Nicholas Kourides:op.cit., p.523.

69) Hasan S. Zakariya:op.cit.. pp.209~210.

70) KWBEE ATIBRIL, p.47.

71) Maurice Mendelson;“The Legal Character of General Assembly Resolutions: Some Consid-
erations of Principle”, K. Hossain (ed.), op.cit, p.98.

72) Robert B. von Mehren and P. Nicholas Kourides;op.cit., p.525.

73) Davis R. Robinson: “Expropriation in The Restatement”, American Journal of International
Law, Vol.78, 1984, p.177. Hasan S. Zakariya; op.cit., p.217.

74) Maurice Mendelson;op.cit., p.99.

75) WHHHE  AIBRL, p.48
76) Rudolf Dolzer: “New Foundations of The Law of Expropriation of Alien Property”, p.589.

77) Wil D. Verwey and Nico J Schrijver;op.cit.. pp.60~75.
78) Davis R. Robinson:op.cit.. p.178.
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A5 dbARep

EIRIS) Efyate] ofulel 1980wl A} 2= Lomé I Agreement (EC2| 9 7)o} 58742 of 2
el7h, 7helRodcl, elH AT <lolol AAR S B HBHERES R sl 4teks] A F
o gl s FAE sk don E vl g2 HEel ECel ASEAN 37hele] sjojoll =

A7 Aopolch ®

EE A 2t RERMGRE TEste AL olv] AFH EERES HAlo]l 58k $&
YE gmsldoks HEL A £5 dAAeE® 23 BRI REN BARBEES Jehd
I o= BHELMERER o0l 42F BREERAS 2 Rirsls @Tfiitsisdcs #4345 &

g e ZAEE RES sl Aol

o
~

3. H:iFgEe] FAY

HERARS 5 A BRRRFRG A= REREGHT o2 HES 5 ok B
2 3 #AY + At Aol HEEES KRl

HEEE L] R KR B A3 Rk dold RG] K =l HBiFe
HRRE @Fo] 47T 2 RYMES] Frilte] EEE—HolAl i THESE 7oA == 7
Soll REBAGRS] BE == KTE FAY F Acke AR T3 L TAREEERR
(théorie de la situation de limprévision)S HIEE fTEERYS 7490 dLs|o] 2 EHlojc}, &
R Mo A4 A Hsled ol eigt HHMEL] Rl 488 4 vt s F
Ae 2ol A¥el =009 of 4ol gl=ul®' the Free Zone case®™' o| %2 HiFFcl L
Wiel BT EE 2 & drbe A 2 Aol s HERR) S8 ol FelAn Yeh®
ciel of caseol| 4= FEERAGIE FEEES FHIE AL o ol Fdlcln FEslT o ol
4ol 4l gE == AbTb 7] el Eoll ol e HEfEWES] FHal gt AM RNES Ao
W7l 2aksbeh 2efste] of RAIS] Efxl HPA st ALl HF Tl 196942 1EN

-]
el

Wil D. Verwey and Nico ]. Schrijver;op.cit., p.75.

80) Rudolf Dolzer:“New f[oundation of The Law of Expropriation of Alien Property”, p.565.

81} KM E iiRR L, p.47.
Rudolf Dolzer: “New Foundation of The Law of Expropriation of Alien Property”, pp. 566~
567.

82) EHTEX  HIBE, p.209.
Samuel K. B. Asante:op.cit. p.242.

83) Robert B. von Mehren and P. Nicholas Kourides:op.cit.. p.530.

84) lan Sinclair: The Vienna Convention on The Law of Treaties. Manchester, Manchester Universi-
ty Press. 1984, p.192.

85) PCIl]. Ser. A/B. No.46, (1932), pp.156~8.

86) lan Brownlie:op.cit.. p.617, lan Sinclair:op.cit., p.193.
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33t Vienna {f#9(Vienna Convention on the Law of Treaties) #62#5ol) 5" i@ E 2| EAo| =15}
o THAYo 24 WEEH HRET ¥udd FHolch

el TAE 2, BHEEEC] HEMS Aoz BHEEES) da HHERE FEs
A S AEE BB st o] Foj Aol dle HiFS| FEOR wojotol L HBEMT &
BE7F 78 #Esic 2ol = 223 FHERE S EEE SO HOFLSR BRE + dodd
Aol A3l I BIFHEL BFHS KTE st EEY + dcizm g

BER9e] RTEM7E 5 v BERTELS DYMEH LF2 EHol A H%slojo} dir:
el A FIS e Bal A Sl = Aol dhub HIFS BFE sl Kol KTH F+ Aokt
AL HEHIS) BEM(security of treaties)oll Arial 2l13o] ol £ ¢leh % wdela elgl 9
T ATt nels 0 £ TE ol Eotodont sk 7ol stsbed HiFRFE S FAIS A Lo}
& Aolch,

fr

-

el EHERH FEE ok F AAE sidaior 3 2 gvt 9t Icelandic Fisheries
Jurisdiction caseol] 4" BIEEEHFIMICHE EFHEL] FAIS 8Lt Qo) WiFo) wE
< ol & Bl EFEC HAHH FEMEGal interes)o} BARERI 74 $-olf shaled RIS KTH
Bz g Aok go2y ol & HMT lceland?] FK S TiTshoich =& HiFe WES ¥
B2 HET HfFd dsbed sz Aol Fuffe] BEEU Bl &bl 2 IEH - Kb
gyl FES Wb: f#el AT FmE ERY sl chel Bibhyel FREG treaty of
alliance)e fAl%k7} = AHolc} ¥

87) Article 62 of the Vienna Convention:

1. A fundamental change of circumstances whicii has occurred with regard to those existing
at the time of the conclusion of a treaty. and which was not foreseen by the parties. may not
be invoked as a ground for terminating or withdrawing from the treaty unless:

(a) the existence of those circumstances constituted and essential basis of the consent of
the parties to be bound by the treaty: and

(b) the effect of the change is radically to transform the extent of obligations still to be
performed under the treaty.

88) lan Sinclair:opcit. p.192.

89) BI b 3o KB Flile] Has afEtto] ot AR dalBol FaAuL AL
B,

Bz - (Bl 2l8t Ao ME

@ BE-BFE-HhHo2 o3t @mte 44

Q@ e HEERC) < o

@

®

S

Bk
&
® 2% - G0 -HEo2 ol BES AR Fol Uck:
FERL CHREES] BIH L~ Sabbatino case® dupo 2" T Vol X. No2, 4% 758
B R, 1968, p.8.
90) IC]J. Report (1973}, pp.20~21.
91) Ian Sinclair:op.cit. p.194.
92) Ibid.. pp.194~195.
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18 AlZFuen =23 A3y (AR

aem Zast AL EHEEES AR ot HHE KTAL F Aokt ddets EiF
Ay ¥ F (fundamental change of circumstance)o] zFEH 02 KM KRTE 7 ee ol oh
T EEES —Fo| o|& BAY + Ag Boletw AHolth 9 aola HiFe] WES BAS
BHS ETA7 T she EEE o] EWL MEEHAA BAHT AEE XL + I
wolol ghoh, mhel fREEEsL FAESA slw EEES] SFol st HEHE RTAZE A
b %) Aoln MEAXES MEskA wow W@, et TR HERRTTEAN ot MER
%o RES Mmsiol &k ® Zals FHEMS ZASolE EHEEEC 471 fTEE® =<
H Ao Hbaoll Halod 1 MRS HRT 4 AT B, HEES —HH B olse 2ol #
sl A ohiztm geh

aelw ERRAAEG dold EEHES FRe #EAL =g MEL AS7?

RERFRGS AREHOZ 2t ol At BHEES) RAle] %K &Edch TBEN
o] xE L FURREERR ot Rpe WE = BRI FES W) Folck P 212 vt
oell 4 A 5519 o] BERFRMS (TEEMo 2y ok Bk Zio A9 FEE M
o) o) gEMs MUsA BRR(LY RHo T wolol dhch webd HiFRES R iU o
A7 oh el Fistey 02 Bl EsickT B gow ksich ajebd 1 BHEREDS BBl
FHs5 s} spAARR QA AgHoR QHdeok & FHolch

R TEol olebw 19620 KAKE A kAH ERESS FRAo BHERE K
Aol 23k FHAS FAFI TS BIE - HEY T dv BEE Rt T A= 75| 2
ek % = 370 RERFROL MEMEFRS) RES A TEER| =) ol %) o] A o)
KA TSl ERIs mUE £ A7 st e ohgah 2 BES TRk Tokl AA, R
o MBREEERS RERRI AR @iLT g Hololok ek B4, 1AL MRS
Mgt Gass Molojob gk AlM, 27-L HeaFA (freely) A28 Holojol Ak [
olel gt KMol REA Bt R HBIAU WEL 5 drie Holch. 19

A S YT mEN macldd BERERS AR @ikl Eokel st £3 1o
gaee walsl Taksich. elu 2] SERel BEs FRET 2L E of Kkl &M

93) lan Brownlie:op.cit.. p.618.
J. G. Starke:op.cit., p.506.
94) Robert B. von Mehren and P. Nicholas Kourides:op.cit.. p.533.
95) &% HijiBA3L, p.263.
96) LB, P.260.
97) ZAAE HEo] Afolt FAURREEERA WEWES FAl] YA P02 Ags A
errcin ghel; HIB#WL, p. 260.
98) K. Hossain;op.cit.. p.35.
99) Ibid.. pp.33~34.
100) 1. It must be in the interest of national development and well-being of the people of the
state concerned: Ibid.. p.39.
2. It must be in accordance with the national legislation in force;
3. It must be freely entered into: Ibid., p.39.
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2+ dokm Bk FusAo) e MIERS R BES) AAA o3 BN
ol st o HE WEY 5 vk dE AHolch. KKAK M A9 BRERFRHS
RO BOERS 2t ol 2%olx =lebd Rk BEY + sl HiEe @Fol
471 w7k BOonE o3 AR AU 8O BEL HLshx dod 1 VYL LEH
ol Al 4bets] TEEE Aog o Aol wely KKREHFo| et kAxHo BHEL + A7
el = EEEES] Z 9o &S FHA BWE BESHAY BARY 5+ dojok goie FHo)
o} 92 223 M ds o] EHS SA BEELE TN —FHoR ARSHAY VYL BEY &
Adete Hiks BAE & Aok T3 ol BMIIEFAS Abolol4 A AR Riyolelm Taj2E
170le] HHZS &¥(free consentjol] &&= QL 458(coercion), AE3Et B2 (undue influence),
FFRk(fraud), @E{BS] BB FR(misrepresentation), & FEM(mistakelol] E3F RiYY H-$ o] 3 HE
& F oloke EhES MExch '

€ o™i BME/ BMERAES dolv B g A fole 2 EX a7l BRAme) XE
WEo e ol e £+ AL Aol '™ Zeigt elal 4 AHFA AASA F WY HANL £
A4k AL dadsiotn & Aoloh, 2 ol g Fivl glol HHMEA AR HERIFEH
ol Afol = 9o} ftFol it E F+= gdv Aol A4 kAW FHESo FTAHZL U= of
Ri1E BE2H(n good faith) AT = om sl HEWES] FRlo] A8d dx & 4
3] Mgrsici Molol g, I ARG HiFS] BFo| LAsisicty dddels FEERC
—7783 Bl 2 R BEEe FEibso KELCERANA THI]T R0 REFEL%E FE
(consent)7} 9l 9ol qzted o]l KTt Holo} g},

uke ERRp o] AR KR TEFS HETcd MEEE oldl @Y BH3 1 BT
A3t ol B == FREH THSI L At 7ol = hREKA 2] HPL W
Rl of el Ak Efol A elulols —HRYC T WS HEEA 7 o -Toll RiyB(the deeds
of concession)?] 2 Ho| LT ael4 Bigdd THHT o= MREAS FRAS) BEHY
F gobm s eh ' v BEel —Heh BESH BEsh 2L KTARNDT B E o
< Bk ohvzl 44 ol TSt ExelE HRBEEL o2 ZHEREo =YY ®iud
B &t (autonomy) g 7Hx1 2 g o)z ajEol' S HHY Aol REEMS HFL ol

) Ibid.
) Ibid., pp.39~40.
103) Ibid., pp.40~41.
) E89) =z,
) “Foreign investment agreements freely entered into by or between sovereign States shall
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Summary

Legal Problem about the Nationalization of
Transnational Corporations (TNCs)

Kim Boo-chan

Few subjects are as controversial in international law today as the nationalization.
Tradiional pinciples of international law have required that any taking of foreign-owned
property (nationalization) should be nondiscriminatory ; that it should be for a public purpose:
and that the prompt. adequate, and effective compensation should be paid. But the practice of
the developing countries and the teachings of many publicists claim that such principles and
rules traditionally adhered to by western developed countries have lost their legal signifi-
cance. Indeed. today. the international law of nationalization is far from clear.

What is equally or more important is whether the unilateral abrogation of the concession
agreements (so—called, economic development agreements) which are concluded between a
sovereign State and TNCs to exploit natural resources on payment of royalties is a breach of
international law and thus create State responsibility on the international plane. In this paper,
I confined the subject of study to this problem.

Some argue that concession agreements are not international agreements, since they are not
concluded between States and are, therefore, governed by the domestic law of the State
concerned ; that the right of nationalization is a qualified or an absolute right based upon the
permanent sovereignty as jus cogens;, that the concession agreements can he considered as
administrative contracts: and that, assuming that such agreements were subject to public
international law, the doctrine of pacta sunt servanda would be effictiverly qualified by the
equally well—established international legal principle clausula rebus sic standibus, which sanc-
tions the abrogation of international agreements on the basis of a fundamental change of
circumstances.

Others argue that the breach of concession agreements by the contracting State (host
country) of itself creates international responsibility because they are internationalized by the
stabilization, international arbitration, and choice—of—law provisions, though they are not to
be equated with treaties which are concluded between States; that the principle of pacta sunt
servanda also should be applied to contracts between State and TNCs; and that if a State

party to a concession agreement believes that conditions exist that allow the doctrine of rebus
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sic stantibus to be invoked, international law requires that it so inform the other party to a

concession agreement (TNCs).

Therefore, in my opnion, the unilateral and unjustified abrogation of such an agreemnt per
se would be a violation of international law and if an aim of international law is to
discourage the unlawful violation of agreements, then a requirement of restitutio in integrum
would be the most effective and primary means of attaining that objective, if performance of
such an agreement is no longer possible, then all measurable damages (damnum emergens and

lucrum cessans) should be paid.
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