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[Abstract]

Several Issues on the Article 5 of Addenda of the
Constitution

Park, Chan-Ju
Professor of Law, Chosun University: la wyer

Discussions about Article 5 of Addenda of the Constitution are seldom found among
scholars. In this respect. this article is, perhaps. the starter for the discussion. The
writer's main contentions are as follows.

T The power to declare a law unconstitutional is not monopolized by the
Constitutional Court. but are co-owned by the courts with the apex of the Supreme
Court.

@ What types of decision are possible when the Constitutional Court declares a
law unconstitutional? As Article 5 of Addenda of the Constitution provides “Acts,
decrees, ordinances and treaties in force at the time this Constitution enters into
force, shall remain valid unless they are contrary to this Constitution.”, decision of
acceptance on the unconstitutionality which deprives the effect of the law ex-nunc, or
decision of incoincidence with the Constitution are not permitted. The only possible
declarable decision is the type of decision of confirmation of unconstitutionality. i... a
law loses its validity from the very time of the Constitution’s entering into force due
to the law’s contravention of the Constitution.

3 If the possible type of decision is confined to the decision of confirmation of
unconstitutionality, the necessary quorum can be affected according to the types of
decision, ie.. whether the declaration is possible with the affirmative vote of six or
more Justices is required like the decision of acceptance on the unconstitutionality or
possible with the affirmative vote of mere majority of Justices participating in the
final trial. The writer said in the latter position.

4 A law which was assumed constitutional under the previous Constitution can be
examined its unconstitutionality under the present Constitution. So if the law
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contravenes the current Constitution, the Constitutional Court can confirm its
unconstitutionality and overrule its application.

® The Supreme Court has, several times, abolished the customary law as the
Constitutional Court takes the passive attitude in treating the customary law as
eligible. But the writer asserts its possibility should be confined to the law whose
unconstitutionality has existed before the current Constitution has entered into force.

Key words : decision of acceptance on the unconstitutionality, decision of incoincidence
with the Constitution, decision of confirmation of unconstitutionality.
interest of protecting right, laws enacted by non-representative legislative,
binding force of the decision of acceptance on the unconstitutionality.
abolition of customary law by the Supreme Court

-153 -








