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[Abstract]

Regulatory Provisions on Asset Management Activities
by Investment Trusts under the Capital Market Act

0, Sung-Keun
Professor, Law School, Jeju National Univ.

Under the Capital Market and Financial Investment Business Act(so called ‘capital
market act’)). the trust investment-related provisions that show the biggest discrepancies
from the previous Indirect Asset Management Business Act are perhaps those
concerning regulations on asset management practices. And such change seems quite
appropriate considering that changes in the market environment call for changes in
regulatory standards since the core part of trust investment business is asset
management and an asset management firm is authorized to manage various assets.
Also seen as a rationale for this change is the fact that since the act embraced a
new concept of financial investment products and took the approach of so-called
“comprehensive legislation,” the number of asset types managed by investment trusts
has greatly increased. which demands that a new set of standards be employed for
regulating newly-emerging management practices.

Compared with the Indirect Asset Management Business Act, the capital market
act shows the following characteristics with respect to regulation on asset management
practices conducted by investment trusts:

1. It requires asset management companies to fulfill both fiduciary and fairness
duties. enabling regulation by law on the involved party or parties other than trustees.

2. It does not put any limits on the asset management method, allowing asset
management firms to employ any possible methods for profit generation. even ones
that are not suggested in the law, by taking advantage of assets under their management.

3. By stipulating regulations on assets to be managed and listing cases of violation
in great detail. it attempts to prevent asset management companies from engaging in
any illegal activities.

4. Tt widens areas where asset management firms are free of the duty of self-execution.
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3. Unlike the Indirect Asset Management Business Act. under which each investment
trust was allowed to manage only the types of assets as provided by the act. the
capital market act removes all limits on asset types. thereby allowing asset management
firms to develop and distribute a variety of financial products.

6. It takes the approach of further easing the regulations on private equity funds.

This study focuses on examining various interpretations of the new regulatory
provisions under the capital market law rather than making legislative recommendations:
however. it raises a few issues with respect to some of its provisions concerning
regulation on asset management practices. First, in order to make its provisions more
easily understandable, much technical improvement needs to be made by reducing the
number of extremely professional terms used and revising some of its provisions in a
more concise way. Second, some of the parentheses employed in the act may lead to
misinterpretation. Finally, the fact that it has many “exceptions to exceptions” may
also lead to confusion on the part of the party or parties involved in case of
-determining which provision applies to which activity and/or whether a particular
provision applies to a particular case.

This study suggests that these issues be resolved as quickly as possible. Otherwise,
it seems more likely that the intended objectives of the act may not be achieved and
its legal utility may also lessen over time.

Key words : collective investment scheme. fund manager, front running, fund of funds,
MMF
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