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DA B, BT ER

of A% FA= FHEA TFIAY BoP B FAFL 34
A= AAAEe BxdAY o AFE I e ALHE
st 22y 2047 SoldtM ARYSEE A% FHALgo] AHT 204
7] Futell S0l SAWY FTHARITA AAH A AZAY FH o
2 ¥Ho] jus cogensE FYEHUA, F7} 2ol AFW EARIL F2 9y
H EIAEE % 9uy ¥y T 27} T 4¥EY H2EAE 539
Al =HoF

2097) it SojA A-FAFE HE2L HARAE HIHow ¥R
she Al 488 A HALH, ol Wil IFATA W uo 7
g3 By AAFY $9g 273 QU o)A, EARxZY 2uy A
R Tl g F2 B3 o o)y 943U FAA Y Y P gl
78 Y BIAAE AZE & A IRo0, HEAHA 9TH BI3A 2o
g3t FARY 2Fo] AFAE st FAAHY HAANE EFE WA
A2 Axgol =evx ok A QF L F7Po] ZAFHow
EZHI e IAAYY 84 &4 EARIE 93 FASAEAE Y
71490 M3hE Bolx gl Aot 259 BITY FTA 5§ 27} ztd] A2
= TRZ 1A% FAZ At FAFHF] A Adee EAAGS &
stef "FAFel g 237w FIEHT JQow, 1 WF Aty RuE'x
B3] Eohe e ALz o= Uk

FAZA G ARy dE'e] e Hg BHS FRAY Y gut £:
B77t 'F8'e THAeA AFt BEs EASY g RE 27ks 1 9
G Wl H-=dg HEHT 2 Ad) ddtd FE&(EE ZHIY 5
Ae s BFHI Sl ow a8 S $HAS 17 gaye
FAYG 27HE dFE 2AE FEH okt 9 B3] $85E Aol O
sl @geh 2ol AFsojordt 3EE Ho gl AGy Pals Y&
FARE 2N £8 tgo] €2 FEoth eE¥e IFAHQ Wryg
T WAL o] g F80] B Fe Ay B9 Bug FHEA
AL He F97 Bk o] B [IAS B3t P58 B2 BASE
of et 7Hd Bt FA 2o & It AP WS 2y FHRT
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BEEREC UMM "t B MR A ES

23 242 ISD $Ao2 428 & A=S $T Yok

2 o)z Qs SARNITE FAZGF W FAAME AG B 2
H9 ALY 2ZEA $48 AVTHAL FUHE 4 S Fas @
dsel A9F ARE LASE o} ol dANAE F$E 4AUD At
=Auss BAs FARANTY FY BAR TR ALY A Aol
A 78 39 AEE AYaE e 18 44 28 £ A e o
A 2 ouY Ry F7hE) FAFEFA FA FARAT) HI
&g FARTY, FIE ol 2D FARAIH FAAR ALE T,
Yobd ®AA 233 $A7 o) A2 P8 THE & A AT
AYAE ARSSE Qo) BsiAne goda g

A0l FATAY, £8 A4S FAT FAZL FAAL ARy
2, SAR-27t ¢ 2ARFAA, IAFALBA LA

. ME&

‘Z7}A o (state contract)olg ¥ LEFAAL F7Y 2 V1R Ee F
97199 Aoke LW, AFWL EE AR A= qFet 5
2 93t AAFAGD ZFHAGY dFo2 FARANT F2 EAS
(host State)T+ 91ZQl Expa} el AAE, AR, 71&, A& 2 A, 2
P A E9 AF 9 o) gol B A%e ABRE FRAE o€ F
AA oF (investment contract)olZT AFE F gloH, ot IAFAY 4
‘9}2¢] HAEA} (foreign direct investment, FDI)olA Za% AEE 32 I
02 Z7MASG £ EA %Y FAE A - AHH 228 TR 7 o

D Aua T2AAAY,. YAt 19%. 841~8494.

9) UNCTAD. “State Contracts.” UNCTAD Series on Issues in International Investment Agreements
(UN Publication. 2004). p3: : 9714 A7 He ‘I7HAF L “I7171 QYFAtATt =
o] 9= Al EE AIQH FAME, HARALY g % AL IYA. TIe 9 AE
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UHRI B, BT E2

ol F7HA L IMB oY} AAYAE FHD FAEAY 1 YH ¥
I BE3 =do] wo) AFHL U} 2 Fele “ZrhA| o] gAY
Aokl AGHEA, ohd FAYF AFe] AZE =" E: “ELNZ
°of A=9 FFTHAHE 3t WFL AFAAY APFo 2R Z71A A9
Z2%e ARRAY FAAY 2 AAE U3 FLo] At gy T
B7] 2 A e FAYE gdwtdles AU} 3= BEASo] TRE 4 ok
=7HAIFY] St - B7] 2 A E Q1Y PEH BA o], EAgx 2 &
A=Y =X P97t AHG 429 F2A29] ERF (investment), T £3}
Akl wet FAERIA] Fog A4 Bl (contractual rights)ol w3t
‘& (expropriation) ©|\} ‘Z33} (nationalization) & TAs=x g2 BH
M= =] Brh 53 2592 EARY Aatolut Aok Fge o
A deold H4E An|3t: ‘Y M58 (direct expropriation) 2l 7+
A YR o] FoiA & o) Ent, ‘ZHASE (indirect expropriation) s T
ZAE 383 JE o] =3 Qi)

SR E ot HPAM FAFAYY (FAH) AL Falo] g 5
€ A B3 A ¥, AFHA FAFYH 2 A S nAeT, 0%
g TARARZY wigte] g2 PAZY AN LS BT Q= FAE
AUAE BED thg, 59 FA U AP date AFIr2 wh

Aokt H2lel A U MEM 2wy

1L FAEZ 2 A% 22 Pag 99

A 979 AF FES ol 5 OgS W8S WALE NP ZE At e Tad
°] 7t F2 ML= FFo] AZe AARNKY BA P AL 1"43’- ole] gay 3714
Aldge] B 5 e 929 A7Ide] Y4AS P S e W89 AHkg 'R
FF32%7 (concession contract)o]gtn SrH PRR “ZA]71Y ¢ i‘*ﬂ‘ﬁ-r’ﬂﬁ*} uA B3A
T IFAYRH =2, A4B A2, 199, 18~ 199, £ 9 =),
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RIEER A0 UG "Rt WE KA X ES

‘A = 2) (international investment)@ BA7199 FJ¥E A FH-IA
A Foo] @ 7t AEHE “2Y £ 89 A (tangible or intangible
assets)©] ¥ ZAHARSEE, Fa7t £F)2RE 02 ITHARSA=, @
AR)IZ o)AFE AL gmAThy oldE FAY FREA G WIS
‘)9 = (foreign investment)s) Fdol &wl, JFle FHFEAE FAR
o BZA 2 o= A2Q9 AT HFack 2HY Al & FAF
A9} AYEAE A2 ELHID JYTY

AR E= HAEA7 AAHIAA AT B FARAIH F2
A= Exigl pdE ¥F Ede 529 Uge 2P FA dd B
3 2AHe QARTA 9D oFd ALE FAANHRL I elA
AZE ANP We duldy ‘FrHAeke &3 otk FAALE 1 =
44, Qe 2AAR AQAA] Ee FA)olw eERAAE F2
exZo 2y} B IR 8RS 49 B2 /1@ E& DHT FA
Aeke Al5ael Yad YE = I8 713 He Ao dEA F
A7 ko] A2 o)W A Feohd FRAE AYE A&7} oA

29y A2EE, A2ARAAT BAFAM FABH AQE AYsa 4

) ‘RSP FE AAZT L FAE KA SE ITt|BR TN e ‘EAgA T olge 8o
£ ¥4 A8z

4) M. Sornarajah. The International Law on Foreign Investment (Cambridge University Press.
1994). p.4: S. A. Riesenfeld. “Foreign Investment,” in R. Bernhardt ed.. Encyclopedia of Public
International Law, Vol8 (Elsevier Science Publishers. 1985). p.246(3 € 8. rZAAAE; A
3. WP AL 2006, 783HNA AU ).

5) 5@ AA. 7843,

6) ‘ANEA} Ex ‘2AFA e AYFA (foreign direct investment: FDD& ZHHEFA
(foreign portfolio investment)7F At 1980ddh 2 AF710 243 A4 4= IS
gANE B8 AFEYRHE FDI 4X B4 & 27 AFAT APFAE AZ 9
A, A71A8Q A7z A71AQ ol &3E. ALY AAEG #a. 7Y A8 Fuolge
E30] glon, gAY #ejgts WA BFFAS TEHAY ¥ 8k A&HQ 5
Raolgt: ZN FF & Ay @i, @7 F& AASE FYEEH A2, IAF
Aol W Aok dale u¥, TZ9ygh A28d. 2009, 1249).

7) ExAcke B4, E# 3. A% AL BE vk Ex digld g [, At A4 B
2o 714 A4A WAl ¥ AL $1d 2 #Y ¥ B9 AP a2 agd T AR
So] @old =AY, 2AfAYA] T ALe ERsE. YoM BgE, Al9g4.
AAEAT gdE FAE TRE ¢ ATHAAEE, 12239).
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TR BOR, F178 E2

ool oA 7HE A4 EAZ dFH $Y AL HAZo] 93 48
EE TR3 &2Xolt), I¥H guldoz TE Frt: W-93Q1e LEIm
AL Ao e 8§ Ee TR AE FLIIS A AP
YAt AAHA Aol ofun FFEAHEL Y Fad Fe ) Aug
T A0e A2 WREY FWPAAE 28 AYHoEE QFHT Qe
Rolrt.9) ey FAZ7te) ZAH AY2ZAHY $8 9 283 gg= A=
FARY ol oln 2 Palols FAYY P A(LA)o) gt
T& 9 I/ AP FPHLE o|RAy] M E dwgos ‘2
<} (public purpose)®} Y2 ‘18 (non-discrimination)d) 9%, I3 ‘B4
(compensation) 9] €' F A 7}x 248 FFsloofnt o), o]5j 9HdL
1E¢ BEIAYY dHo2 JFH FEu), 253 53] ‘B AF9
718 4 3T #¥3d HA2Y 2025 9 A dY¥HT Qi o
T APHLEE 19389 HAI=7E v He AFE FLUE o, A 1)
=9 E(Hull) S75 Z@¢o) 92 A2 & Aol ZAPAY ‘A &sz
F28km, 33 B4 (prompt, adequate and effective compensation)©] £
TERE FFSGHoY, old] digte] WajRs} v 1w EE o]t
= Aol et 8 Ex FRIE I2QA9 AL Y AAAS JF
HIAY 371 9 FF718Y B-5A4 o] F= AL EHog = A
S2M, I S FAAMREG okt ExAA AAA 74N} A BA
AVE ZFETE Ho dsdE o)A QU Wty ExF ek AR =
Ak AokY BH'E dg 89 Aol € 4 Utk 159 MAE vy,
FAA G Ee At FEvt AT Jild AgHoz AHsE AL}
vlu|A st o Aok delst Fugel st 589 Yoz FAHD
A= AFER Bol AUThlD o)NY A2 EAS o Aoty P

8) He@ AAA, 8444,

9) olz 25 TEIAYY $YE d¥oln, A2 S0, 19629 "HARY B dT+Fd
Al 1973 "HAAY ¥ FTFA F9,. 1974d "2y BAAH A B8, §
UN 239 Z9& 539 gu¥ 3 Yot

10) He8, AAA, §842~844.

11) US-Venezuela Mixed Claims Commission. Rudolf Case. Decision on Merits. 9 RIAA 244,
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BIERCEN] UM "Rt HH 2 KA % B2

g J P9 A=A Exe] @ £8o AP Ae2AM, 2T ¥
WAool QA7 SAME dolN AFE FAPY T8 Ex IR W
8 g7o] FFEojopgt ¥t

ue] ExgA 2o Aky Azl tiF st w8 AZAE BF 2
93 aAdS 22A7)A Z3A =, 48 F8o 2 IAYYE Aok
o gt} $3, o9 B} BAZ, F FARXFo) AFY FIE TE
Je AT AFS A Yuras AL JJEFQY Hol7t Aok A& AHY
gast Qo Hold A9g oA, ol ‘FRAFE Sed TlHEY
Aokoz FAN= BS, AAZY Ak Jut ARE A% 2 AN A%
ZAYQ 2 e Fg3td BasA Fo, o o BAF FF Akl
2= Aok Aol t $8 B AL okd & Ak o B¢ A
okglute] Zgolu Z &3] HPar) FAXE 21 FF0| A% 7ol o]
=AU, Ackg)ute] WA AR, PAEYE T= PP ¢ 5 3FIA
2 Zusol B0pa BE Ao QutHothid) o & Fo, Argentina Caseol M

950 (1959): Permanent Court of Arbitration. Norwegian Shipowners Claim (Norway v.
U/SA). 13 October 1922, 1 RIAA 307 (1948): PCIJ. Case Concerning Certain Interests in
Polish Upper Silesia. PC1J Series A. No.73 (1926): Amoco International Finance Corp v.
Iran. Award. 14 July 1987. 15 Iran-US CTR 189. para. 108: Tokio Tokeles v. Ukraine.
Decision on Jurisdiction. 29 April 2004, 20 ICSID Review-FILJ 205 (2005). paras. 92-93:
Siemens A.G. v. Argentine Republic (ICSID) Case No. ARB/02/8) (Award rendered on
February 6. 2007).

12) Ao AA=E, 1279: “ZAde) A JPAHQY goy FFE duldte ‘JYTE
(direct expropriation) #3t o2}t AAE PAle] @ TAel WA= AY 3% &
o) MZd TPE £ Atk 49 FAZGANME “FEoIY Zge FE AHE 2
Pas 227 HHANME ‘$8'9 A9 AR FERT glen, ol ‘RHFFE
(indirect expropriation). ‘43 48 (creeping expropriation), £ ‘Aad 8 (disguised
expropriation) 023l %t} o4& Fol, © 437N 2 VAF P74 ez gIF
AR AL L EAGE A% @ AZHY FAEHA Y49 gaFA do =%
A7t A @8 aRAoz e A5 @ AIFAFAAN o g5 e
Az Z2HAE BRE 39 @ ogolY 939 &F $58 A7 B S
5 AHgA BeS AR Q-¥71E WFEA 9t F% © AWNG EE FA -2 ZA
He A% T AN5LE 2Ho2 JIFAAE e B¢ € 2438 oA B3
2 #8299 AY HAE aTFIAY ARAZ HoF 943U ANE EYH2E &8
S AL © LPARY FF, B9, FTEAH, FY £33 22 W F9. @ Ve
ZZ AN AR g e AMg FAEAAYE A&A ZaA e 99
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TED B, ETIE Mo

FAABRE 27F PARY B97h QAo A YA YPHom
A5 $ ol WAS 2dAE 999 Z9AD BV WY Pue 74
TT BY v Aok

2. 54 9 AE A g3 A5 s why

LEES FAYG FHY APHor 1 BHIE ¥ EFPAY Ex}
Aeke] MAST A, 1947] ojAolE 27} o] AASE ‘L5548
3 ZF (Friendship, Commerce and Navigation Treaty: ©]3F “FCNT”)olA
T2 AFUY gFX Y YAVFTL B3I dEe gL2w gl o
BAl FCNTol& 2434 3919 4= 2 a9 4P g3t A=
EFHAUT. 22 A o) Fo] FojdM uRZA FCNTY EAFE 2o
EFHUL, 7199 TR dAME FH7] AFEPAol, 25 HoFH
FAY B3 E A= FCNTVL ofue S8 88H0) Ads= Ao Qul
Holol FCNTY ¥4 FAFAZA)EY H9o2A9 HZL nujd Ao
AYA geohly

1947] 1@7AAE S7HASY ut - 547] 9 Aol Ao tid S8
Bt AAH o) FYHA Fgkon, ‘F (arbitration) Ut AW
(judicial settlement) & FAABE 8 FALANAAEE 42 I}
o. FCNTY Z9%= dAZ 2029 988 Jg& 93 $go7 o)gy=
Fdo] A g0l AL ARY EAAY BIQ FUYIFEL FONTaEx
st SAET oA a50] 888 £ A= AAY 2 guHd gAFgozM
HFEe] FaF] dAFoR dodF I SRR ERA A el BE
SIES AHE Z1EAY FE o S A A AL Aost Bt
o o2 AF A @ F&ojU 2R 2AL YFA HAFsT

ol ol £}HHSP, FAA. 840~8419).
13) Siemens A.G. v. Argentine Republic case (supra note 9).
14) ZBa4. AAA. 697 ~698%,
15) 24 AAA. 697 ~ 698,
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BERE0] UANM "RLE #FY ¥A Y 2%

ol@d aAe 2E¥A Ri: ALolE olF ‘IZAATH (internationally
wrongful acts)ol AZste Aoz FP3] VAZ] Y F7HAY (state
responsibility) & 28 B4 & AW E AT

28U AY2se 2oy ¢5A dud g% AU AZFIH Y
o2 FA% ojzyEte] %A Luis Maria Dragoe 190249 A=VE9
AA 842 98 A2 5Y-olgdol $9 FYFHo) B APH TE
3 12 A% AEAFS A71E ¥art 47 Fele AT FA THE
A geda FFaRd. olg® ‘=g Fo'(Drago Doctrine) =
19073 A2x o] 18 3] ) (Hague Peace Conference)olA ZHdotez|7t =
ASo] g3tel Ak AREYSE W THARY FAY B 2% NES
NEs Bteqon, ARHOR Porter FFo] AT "AGZY AFYFE
918 BALgo] Age] B Hok(Convention Respecting the Limitation of
the Employment of Force for the Recovery of Contract Debts) S &
QT2 FHATHO o] Peko) 2w AT FAY #AHE FHE AF
AY ZABHe] BEI}E FSE AgsnE: NATEY AFYrE A
B} 8852 G FEFIAG o)F BE I7tE0] AFFUY
AES gatd 2Yg PARIE AL TP iAoz ALY HAY
o AlRo] ZAHYLH, e FAAGH BAY EPE PR EE
B owA- ¥R AL TE WA WP o2 Pk dre 4
o] YU

FARA Wi HALYo] AP F, YFEAA AL A FARA
2 7o) ExpRAo) WA AL ‘aH RI'(diplomatic protection)1®
= ERAQ Qe BZo] AYE § A& HF nHAHA FH2E2 €8S
A 9o EALAR "AFo] =Y FARA AQAAA Ex D
NAY AFae) S $88AY A% d¥Fer ¥3 - drse BT

16) A&, T2AYE: Al6w (FFAh 2011), 341~342%.

17) B4, AAA, 7253

18) 2ER "2ATEEAL NTA BEAT] ¢ 1Y "RGAT; ALF Alx FAAG
&, 2001, 77~1042.
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DRI K, BT8R B

=AY Bt dFERAQ AL 230 A BIAL P
MM A AAF FPe) b ‘FHH A (local remedies) FAE @
Efoltt gt} o] W, IUFH FAY BARG A2 YU} ‘7Y
% (denial of justice)oll sHZ3AY o9t Wz ZAP fute] Y=
BFAY £ B (o] BEAAE Y3ld @A=2e 4U2 g ¥
o U4 glen, 9d AXZ 2N 497t A ARY 2tz
@AY 588 FAYLNE FH%E P97 9FHA = A= B
A 7H]le] EAFe] Aol BEAYA EF FAPo)E 2 EIo] 9w B
o Y4 = gA 9.0

3. uF RIATY o3 EXHF A

Hud BT AEH2E AAY ZAYWA A9 (international legal
personality) 7} #1222 21419 ‘FH ' (national State) & EsjAT
T2 JUE A9 FE Aol I FAE L 5 YUY ANY Ag &
A HEHZ SAF Azolchi) QY ‘FAY FAA'0] Rg: AL
AL AN FAARE A7t FEIAY AN Ak F53e] QoA
22 dAATE 4HE IAHY S 9&33AY AP FAE we
T e 7188 /e Aotk B9 9uA BIAEE o83 FL

19) & 5o A%e] #7) F= +80] T FAFA 249 Yvoz AFRYAY, Ex =
AAF Y P JAE 2o Foe Ao FBE ¢ U= AL ALY ety @]
I A A% IAY vty AL B ¢ A IR “2AGY 288
A MY IA—SAGHASY 4L WNE FHoZ—" AFUGRE=EY —<I A}
HH—; 233, 1986. 225~249 H=).

200 MM FhFo] AAANA opr|@ & el APPSo) WE FARYE A= AL
Az FHZo] A E Aol Juy REAL YAlsr) AN 2ZHojof e =
42 o33 Zo) 2%y & Aok AA, AT AN EEAS ANk Bk BA,
HiH HIE Pt F7keh o) ete] Y TAE WA e AL Lt Y
AERE Has JT7H AEHE A o277 BYY THoR AW ojop dk:
AR, guA Baho]l BEH | GA A Fide) NI FuEA B8 S gl
2E FWHAE SEol FHARE AA=E(F 18). 809 HZ).

2 AFE AA=E(F D). 24~259,
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BRREO] QUM RLE I KA Y B3

ag S22 7AQle] WA BAZY ‘FHAH TA'E gEHorD 3, o B+
A% oud BaAse 2AY 1 PAe 229 AP A&d FHd o
g #AE UgUA "ok 53 RYE JATE EAAE BFHNG
(multinational enterprises; MNEs)Q A%, 7199 848 FHFo] AU
‘A A2 (genuine link)ol Y= HFAIYE i3t A Buo] WA
Ax A7 9= ASE HLHA 2

dad R3AREY WE 2/hEe A4 4 A &8 ot Ikl
o3tad o]=u} ‘ZBF ' (Calvo Doctrine)7t FREHI "FAAF "BEFY
(Calvo Clause)7t EUSIHA ©& AZeA =957 ARSAT XY
2o 92 Exel AAH VA I AL A UM, &G&9 F 7t
A Wee TP 2P Jujds Aotk A, FAA AU FA 4
3 gased 22 Fx 9ud p3Pd A ga e2x AT
A PA RS 88T A, IFFAAR AL AT UL AF
et o 2 AYS Houx gon, $ho] HAHE AFY iy
A 2 2upgdel matd BEAe HRAVTED) old wet TREYE X
T49] ExpAI o] 92 FAAS FARAZ Atolo] @S, A%
o]y 9 &3 PP B4 HAH BA FAAY Bz EA A7IH
7] AZHP 2HY ZREEE A% XRHE Aoz FARY £
2g &3 AF¥L g Aot WA £AAY B3 FARAIR A
A% 2ok TASAY, olUd AwkEAY 4 AFHE JIH HIA 2
Aste EAGANZS AU EAS A7SAY FAAGN YFe A7t
ol qglch ‘BEEEY HH] tad =3 Yo ARFET FES
A5 71234 P TAA % FAAE 222 29 JIN B

29) ZEF ‘FASALARLAE", AFART =53 B A HEH—; M26Y. 1988. 320
~3214,

23) Oyunchimeg Bordukh, “Choice of Law in State Contracts in Economic Development Sector:
Is there Party Autonomy?.” Ph.D. Dissertation of Bond University. 2008. p.167: Wil D.
Verwey and Nico J. Schrijver. “The Taking of Foreign Property under International Law:
A New Legal Perspective?.” Netherlands Yearbook of International Law. Vol. XV. 1984,
p.24.
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TED B, EITE E2

238 £ gle e L8 § Y= 271 Al Al gy v
A A 1Y 4B 22 E7E $ ks HolN 2R 2% &
Ao ldne Aotk F ZREYPH sxde dX2 PR
g A= FAINY JFA FAA AL RE B3 Bs} @AY 4 gl
A o]t} 25)

ARE. JuH B3AL JH ZAAA AQY BYs} ok} 2rte A
7] el A 2T A it YAl $E Y F= YA
@2 Tx QU oY 9 B3P AFH B4 g o GAR FA (s
stand) € ZE 7P A2 B3 E E7SAY ARS= B9 W At
AA AJE FAH Ao o}2H Y¥H IAE P78 5 gA Brp= B
7t AT m2A 93 Bate) BAHNAN B Exbat AQle] AW 2
FAE AAH] FAAR AH A2 = A RANEAES} =28
A Fete Hol 7 2 FANY Aotk

o B job o
Mo i wu

rr

4 JERBEE R A2
1) AHd A
19128 =5 "Eu]E 4 HAV (North American Dredging Company)7} @A]=2

R Az ‘Hed 2F2'(Salina Cruz)$e) 2HFAF Aoke MNFHQ
9. & A% ABRE “FAY T 7 W Yol = JyHozy 7+

24) 23U ZERZYL FARAZ stodF @A) A2 TF FA 2 o) EIAEE e F&
d# Fasitn 2o gy fEAGNd 28 #4439 2yge 8 FALU 4
Y AR JEE AL FIP ol UHME 2/l 9y AL AP A
L2 2 F o Aol oo WM E A4 AAM, 878~879% Bz,

25) J. G. Starke. Introduction to International Law (Butterworths. 1977). p.328.

26) Jeswald W. Salacuse. “Towards a Global Treaty on Foreign Investment: The Search for a
Grand Bargain®. in Norbert Horn (ed.). Arbitrating Foreign Investment Disputes-
Procedure and Substantive Legal Aspects (Kluwer Law International. 2004). p.68.

27) United Nations, Reports of International Arbitral Awards: North American Dredging Company
of Texas (U'S.A.) v. United Mexican States. Volume IV. 1926, pp.26 ~ 35.
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BEERE0 UoIM “RiL BHe WA R BT

AAoz o] Aot w2 AP Fgo FAste A%A e BE AR
o] Aokl We Fgout Ak ol FABA A F= WA
2E BAo] QQoiA YA|R Qog FE, o|E2 o] A% #dd 9
Q) g FA Q4R gojN AAZ A Fugel o FAHI e
A ooz A%Ge APY e Pg E: FEE AFHAY E/E 5§
on HAZ FUEL 3t AAHT e AY ol o JE F3
T 887 ofY &t} BEA 0B gI1ezNg AHE FRAA Rt
o om¥ ALAE o] Aok FAY APl UM A7 AndES A
Qo) & &5A o @k FARRL JATkB EF F A% Alx AlYel
Ae BES AL FASI, o) RS #de APy FIUTFASE €
o) AL L viAY & ik FEHA.

O % Ro)ZA¥AE Alast A Jukitie olf R FAVIAE At
3, 19239 12 9 HA = AR o] MPE YR TFEREM 3] HY
2 ‘n) . a3 kg7 Q93 (American-Mexican General Claims Commission,
ol3 “AutATFALY ") A FTFSHATD

Lo e

M,

98) Clause 18: “The contractor and all persons who. as employees or in any other capacity.
may be engaged in the execution of the work under this contract either directly or
indirectly. shall be considered as Mexicans in all matters. within the Republic of Mexico.
concerning the execution of such work and the fulfillment of this contract. They shall not
claim. nor shall they have. with regard to the interests and the business connected with
this contract. any other rights or means to enforce the same than those granted by the
laws of the Republic to Mexicans, nor shall they enjoy any other rights than those
established in favor of Mexicans. They are consequently deprived of any rights as aliens.
and under no conditions shall the intervention of foreign diplomatic agents be permitted.
in any matter related to this contract.”

29) o] Ze¢} MZE “RE NFF o] FhZo) A A= BF AYg 273 3
2 A2 A ALY AEe P77 dHA QYT AL (general claims
commission) ] BEAE AP en, A5 o AL F e HEALA A
‘R FAEAY SEE aT7HA gethe AE FEHL A a8y Alxy 3%
BTE AF ALY AYE FFHA 2T HAolojop @t wH AYF I ad
23 AAY A% gie AF FHY AYE LFHA W72 &gt BR(F. BEZ
g} M)l A2 AR AYE ARHA° 278 + A& FFol7] AEA A
A7 AN $R8E R gk RoHBAL C2A g oo, Adddn
ZW, 2004, 281 ~2839).

30) F. V. Garcia-Amador & Louis B. Sohn & R. R. Baxter. Recent Codification of the Law
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TET B, WITR H2N

2) 239 2%

AW TALE = A% A8 73, F, ZREYY H=G A Yo}
SR AHPTAL Y A maw, & Zle] AR A2 9w A
B33E YAt AL 12 3719 Rl BREYo] PP R 9dn
H HzdY 2802 I3ty @AF9 FHo) FAHE A $A¥7) 9%
Reltt. 39 FAlo] AT FRo A%g AP Yo)N 2 AAUe] &
= FFE Belg 9uH B3AL YANES = A TidE P95
AHZE, 21 AL o) H3te] B ARJ} dTF BIE &= AAE
e ¢ Yok TRz T Ay Fg B "AZY
H A g2} g9 AQle) FAE AFhe Fo 2 AV BF
EE ol ZARAY duF B3AEL YAE F gl vido), ¥A2 Fu
7b TAE AZSHA GAY IAYE AwY ol At BREYo) F
BHo o e 2 ALY BF PRI} 95 B3AL YA
o] WjAE & Acke Aol

T ARl @3t dutyToigYe] ey, Eusdyaly 7 A
Alz Algeld GAE 53 Agel G4 7] B 2o Aty 73 4
FUTALELNY Hgo) WiAE 5 glck watA At At A8z o
&AM WA FARRE AXokd st o] RS S8R Y3ty
W] ANy, Alzo) el PAYe] ATE ANE & A @
o @ HA2 PRI YAl thdto] ¥H FAE AR Fegn How
ANZY PAE AP AREA ZAY Put] APHA Huz Haje ¢
BN = 79 AYE 878 F AA HAD, o] Ad PP Fox
olel #Bsx] Gerhe Helth 23T 2o A5z B=d FUFASEY
o] WAE F AEE AR You, ol BT Al AR FY) &
e BT AFHe Aoyl BEd) o) JT AdME HLHA gy
= ot g2 A TAgEE BrEdYA} Adgg gusie daa

of State Responsibility for Injuries to Aliens (Martinus Nijhoff Publishers. 1974), p.75.
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REEREN UM "Rt e WA U 2

WA FAAANE gasA G EF HAIZ FE7 FAYE AN
AFAdo) Q7] HEo] B Apzie] dizle] f1de) FEA) JHHAA F=TI
BPRAE Aol

3) H7t

249y 9T BERAL ke Felon JR7} ol &, Aol 27t
o 92A B8 AT 27t old] S3A G +E Uk W2 A
o) 22 97d R3S 987 AT I/t PHE W) glo) 222
qnA RzdL YA + sl Pt d@H BEde YA dAAe
A, BAZ WA WA FA SESojof s, S4, BAZ AR A
We) AR 5 ZANE AP Aol glojokgt wthe AA ZAol Aok
2 e YuRTAN gue] 2y Akl ZEzFEe 7 AN
g simd BE@ WA I ANE AL S gos 9FA RoE oNd
O, e} Bu2AHAE 222 qAE AR AGe S3d of At
o, A, AAS BN B2 AR AY 238 TSR BEl ¥l
2 n2g A= 2o 2ok mel JRTALNs} AASIL o 2
FFAGE 980 HEHA FES HT YRIE o ZFo| ¥ AdE
Agd + go: B0l W Rolth

o] AAE “FTAABL] AVALAEL Foldhe Pl FWTAFE
29 Q48 WAST YoIE AkPART) Felol 3] TRzYE
Aokl BYNZ ALl TuzGe EAZHO AT ARE FAel
A 3 2gol 949 4 Yo YHE JsdA @ 9¥Fes puxy
o] 27} A9 LY BEAE F/IHAY A7) ABEAE AT 3
= zolatd s Rast Btk o|NY ZREP TYHI AUIE N3
A9 2A3) 9% JTA BEE olRd PAS Bee| g0 WAL £ I
g8 2HzES NEd FIUTALAE ANES gA3e o9 E g

31) Bl AAA, 6873



DRI B MR WoR

I & FE Jed, 23U SWE FAE 2E2YIE ARl 393 a
THE FAo|7] Wi ol BHAY FHo) Ho ¥AY. 28y 2rzY
2 BAE T 2o e FUTFAARY SEE WA Q= B
£ FHRG AF GAAE T ool g3ty A HLHEE & 4
AtHe AM S AW 1Y S /A goe Aol maty Bz
AL AR S RARAFY Qo)A FAR 2o 9wy BEFAoN}
AF AAE 5747 HEg WAL SHFo2 AT YA g% &
BRde ANES F AES T F AWTHE FolA d3F RIATY ZA]
A BAHZEAY H8Y WA —#e B FE AT & 5 Qo

., A2t 22| Sl 28 2HEXIHA
L ‘229 g 8o 2 Ay A
1) ‘E&o ui2 g 39

A FAFG ‘T 8 TLAH P gon, dutyoz A gyA}
FES AT I FHLE, olJd, FAlA o] oo U £444
%o} "FRr2F (international investment treaty, ©]3F “IIA™)33 & E3q
FAY A B FYRa QU o] B FEAFAZL A2 o B
FAE FX37] A3d, ALFET F, FARRY 229 QJPojME A=l
9 AYFAE B3] Ao ‘TARKAA ‘B HE AF =
Ay BY'E ¥ Aoz WA IR ULe ¢ F Ao =R

32) FEA AA=E(F 18), WA,

3) FAZHPEA) O "FAFAT U YIARAE 13- ZUY EHoS 929 Ex ¥
E1EE A oA Er AN 2FE DA(HRE, T2 EAWY AN —
BIT9 3T FTA® F4H22 —, 2010, o)ole ‘A-4294Y4 (Free Trade Agreement, ©
8 “FTA™) 9 T2t A, ‘¥4 FA4¥3 (Bilateral Investment Agreement. ©l3 “BIT")

So] x¢Ed.
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o Aoje oy £4 FA PVt "I AFIY T FARAY HE
o] #% ¥k, (Convention on the Settlement of Investment Disputes between
States and Nationals of Other States, ©13t “ICSID &<")olv IIAY HE&
dao) € 4 QA oBs AR}E 242X F8%F U AR U
Aukae ‘B o] F#% 4 ICSID ¥ F= 11AY 23 tigo] 5o
oF ICSID @ekolu TAIA FRHD e AANF - AXY 2 749 4
£ gato] 57 WEoldk wetd ICSID % 4 FA9 Fode Aud F4
#3 ¥97} ICSIDY ZEAAVAY BEA &3 oFe dsd 2F
HQl 9¥E 33 Uxe Ao

BE o JIAS 29, B A 71F (asset-based), 719 71E (enterprise-
based), 222 ‘Az 713 (transaction-based)d] M 7tA R¥2E FYHI
QIth3® U 7ol A 712 wE A WAL Foeo BRI
B 2o] Exs F2 A2 P4 g Y= Yo # £ U
A7|N AN e FEANT AAMG A9 ARG TRy FxF AN 5
d4e 2 ZE §- 59 A0g IESRE Aotk wEtA A JlEd 1=
o ‘AFEF RS ol FFEAHTEEF Q) ol2AAA ZF AR
ARAL T S FEARA T2 9 gdE ¢ A |

‘A7 B2 Ao 2 ARF 3 FAo] i, ARy Ee A
WA (jllustrative list), ‘ZEREa Ex ‘14 (exhaustive list), 222 ‘&8
WA)" (hybrid list) 5 A 7HAZ YEoiAck3D Ad §2 Fde A &
B AR GAFAG 10 FAHRA o ZE FHY Aoz FY3t
= B39YAQ wyoln, oy dEEY BITe o2¥ F4& 3z 3

34) Ay AA=E 124~1259 A=

35) Organisation for Economic Co-operation and Development(OECD). International Investment
Law: Understanding Concepts and Tracking Innovations (OECD Publishing. 2008). pp.
53 ~54.

36) UNCTAD. “Scope and Definition.” UNCTAD Series on Issues in International Investment
Agreements (UN Publication, 1999). pp.18~32.

37) WYY, "929 £4¥4F HAM — BITS 2 FTAR TH2E — (P T, 2010). 406
~40849.
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TR B BT 0w

o3 A T2 e AN f¥e FAHoz AAPoIMN, dAY
M2 R E9E FFee BoA T BF IAY AN g8 4
3 HolA, Mg mdtxz A9 ZE FR9 AN TPddga 2
0.3 2% 349 £ P FAE TG} A0 28 nagFyos
AR, oA AL FRY §Pg ZFojor Yoh= AY 2de FHY
< 4010 AFAH Ay B Ao gt T Ao g
FAY HYE FhH o Foh dusid PP £4 A §28 7
B AMtE TR BZ0] At Roz FPoEH, £ 53¢ 23
A g ALE F29 A28 wASA 57 fEo|cha

8 I7HE2 Rz Fa9 FUst @A AFSE Aoy 34
4 F2 B9E Ad Qe Wdo, TEAFEGEA, (NAFTA AN &
# 4oz B4 F4E FAYY UF2 NAFTA AHle) Ao 278
200497 H B3 Adsh= BITS FTANAN £ B9 £ Foz A
7] AFSEH8 JHY JYPE BT oY ¥ WA £

38) A& o), 20069 ¥ - sloloht BIT, A= AR “SAg §2 ou 8% AFIAlz
g A7 G2 & AFFARE) FY ol £4Y UE TH9 A4 Wi, 23 g
+ 45E EWHY ol FAHA oA (Uh) F4-2F4 9 APA- NP2
B F 2 9% ARE - BA Ex AFRE 219 e ojE s WAo) Ao g
ZBE ol AN FAZNY JHd FEg MNA oI HAn FHHT Yot

39) AE T, 1994Q TEu|ART A, (NAFTA) M1139=2: ‘Exn e (7h) 714.
(1) ALY AR 2= 3, - & A, T8 £ () $ A2 99 vy =
W EE QS A AT 99 U9 39 2= Y B9 SERY T= AH)A9 49
Ado2Ry 2AR FAYTY, - & 9usA o sk am FAsST gk NAFTA
9 FAE - 7Y AdS JAEE THAY, dw AFANEY Bgoz QP A
ATEE IPAAA ol HolT),

40) 2007'@ "% -©) FTA, AIL2BZ(B)e “EAe ¥ S£A447 333 5= pPFgos
L£FAY AW 28 AB02A, A2 B 7 v AYY 59, o]S T o] fof
A& 7d, = Y9 293 22 £R9 E3& JMA AL LY. £ AY & 9
€ 94 439 A& TP (7D A9, (WD 199 AL F4, 718 g9 7YR)
¥ #9, (th A4, ftK 71 Y9 MEZA Q AFF () "3 FESY

41) olol MM AZk "FAFAYE FESL BY AT B . Z FTAY) AJA1EE 2
A2 AFARE GG =8, 2010 18~19% #=,

42) ¥139 2004 Model BIT M12(F)ANME “o] xte) A4 “%2"2 §L EAA7} 4
A AFYo2 &% Ex Avlde ZE F¥ (every asset) 2M AEo|u 7)g 29
FU-0lS Ex 0]Y9 J-A¥e) BE § FA'Y 548 21 U= AL gug s
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REREORE0N UM "R E 2 WA % 2

AE ARPoz £ AL 433 W FA2 Gz Yok Bt

g 23 Yok

2) B&¢ n3g ‘AT Y’

TAGAAE] EAle Fojeh A ‘Ad Aal'(any right conferred
by contract) & £Ate] Weldl T@de FLAE EAL AA T, Gutygoz
‘Bz = ‘Ezlgl #dE A 3F(a claim to money related to an
investment) 228t FARIL Aotd, o] o ‘T’ AFE sebsta I W4
2 3AY "art QA o o5 FAAG dge ANRA, £ A
AL ERA7 EASXNZH s A8 FAAGE it B3 E Bl

=, olg® ERA%e FAAE, ST FARNF elX 438 7t

oz oY § Ye FAS IF, 71F 43 9 EAES TSI AT
ol AFL StoA AFH vt AR FAY WA, I /HE Y
7] 2o urel Y Akl ¥ FAe] 2@ Ackde] Fst FAAA
gy B4 428 5 oA 9ok b AFS RE FARY SN E
Ak T Aok WIS A ddl Y2 e, BF FAZGA
FAE $8 FA 2YEL 2F A FE Ao

‘Ex}7l BERGHF 93t Bisojel ke R T FAAFN

A9 Pl thed TS AT ERET: (2) HAL (b) AA AR F4. 7le BH
o AR #A: (o) AR A, Ag AFESA L 23 () KM, A9 options).
718 BALE: () 97-A4-AG- A48 ol A% R 7 FAR Ak (D) A
ARAE: (g) B3, A7}, 87k 718 Tl 3o Reid /AR A () N8 #
A T2 BA9 B4 T BEA 133 H2-A%R-4XE-2H § 7 24,70l g
I F3HI Ak

43) 0|9} B NAFTAS AH1Q] Pope & Talbot v. Canada Casedl FAAVFE P A%
o W8 ‘=xAYA (investment's access) & AM1110%ol o4& B3RP A3 o]y’
(property interest) &2 #2#%tHPope & Talbot v. Canada. UNCITRAL. Interim Award,
2000.6.26. para96). =& S. D. Myers v. Canada Case®] FAARFE Aol el 3T
ol9] ‘A|ZAR& market share)o] FRtol HAFWckL FFHRRHSD. Myers v. Canada,
UNCITRAL. First Partial Award, 2000.11.13. para.232). 28y FAAJQA% NZH =&
o] 42 138 4 AeAd dHME =) g

44) A2 AA=E. 1259,

- 103 -



TRI B, WITR 2

A%y AT FARNTY AWS O AW 2 wEHol} &

the dujolth®) Ay Fele FAZ%E B o] HuE o9 B

¢ 24, 5 BT EAA%S ASHAY Blse B T Aokt @

Pol e AP =X EE £83 BANS FAA Yol BY EAz
2 EAR-37t 3 2ARE AR o18Y 4 W HE Aol

3) ‘XTFAN RE2Y T ‘9MNZY (Umbrella Clause)

L2 FAEEY BE B3 olUF £xA-2I} 3 Aok A
He 297 3 3k Qi SAR4L SX1EE4e 298 g A
o] 4oyt FAFANA o]2ul ‘ITBH BIZY L FAHI}T Y= A9
< A 40 FAH FAEY A4AAY HE tito] 8 £ Y= Aol
‘B B32Y EE SARYO)F FRR% ¥ FHOZA ok FAR
A FARAFO| Fapgt A T2 FAZ ZEQl xR Ui st
T EE YFE EFWR 3 HAY 2 FAot)h ‘S (umbrella) 24
ojFtiL =2 @ AL ‘FAALGY dA'E £R2% gyozN YA ‘B
B'37] gl olHE 2P FAANA £ARINY BE oo ERS
N30l AFA FAASL NS FAALE TR 2714 B3FNE A
T §, TEF BIXYE IPHL Qe Lol A%y gRguig =
AEEE gFSNte s AP £ JYEE F LA

BIT 3o+ 1959¢ 5YU-97]28 7+ BITlA HLoz ‘eaxgo] Uet
#edl, & 83 ATRIME 4 NI U A F2e) 2 T Haeg
TS B AEE BZE O YRS EF3eol ok n FAjzgon,
19673 "BARHA L7 (0ECD) Y "= ABR S B Yok, 29 A2
EAA " MAFFL A F 9ol AANE T2 AFZ ZTlo] Ao 3t

45) UNCTAD. “Taking of Property.” UNCTAD Series on Issues in International Investment
Agreement (UN Publication. 2000), p.36: B8Y-017]1S-0)F 3} “ZHER QoI 3
T8 B A7 RIFRAZRGH R, A7, 2010, 149,

46) 9, AAA, p339~340: YN -AEY, AR YN W2 JUNH Welo] B
AT, TZAAF: A18A A2%. 2008, 152~1539,
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ERHEREC UM "mist HF WA X BT

o AAlo] & okdol A ol¥g WABtelok RTh"T FHAL JUThAD e
g gol 2VZFL FARAT Aol T YUE T FAFN I
92 EAA AES At W QBHeE WPUAE 4 AFY
Aoke] Mg Lol Boie BETAEY 4P WP Aol
SAZYE 7EY FAR HIE 0% BANE g 2= Aoz §A
AZo] 2 TARY A2 ABsE FAA%GE faoz ¥k 5
Azge Ay, 9389 T= E99 5 BFY Poz olFA
244229 BYORY AR Ay AAE Radche A
as, Ay Red) B FTFE T gL A7)HA L FAZG
B FAZAABL 2ok 3 AT @A AR & ARS 23
H3H7} QAeko)

o o rr 4o o

Ar X

o)

<N

2. A% A 583 ‘TE5E A

ol AEE vie} go] ‘F&'0)F I/ AF GG uelH -IAE T
233 FAY A dzted ZAZ AfPL dERAY I7tE o)HI=
Ag guae Aoz EFAoz Iy} FEREY otk ‘F8&'FH ITH
Fe Nz ERH7E 3}, BE £80] 2FEE o|Fo|AE o w3td, F
8= 2719 AA - AGANY Ygo e 4P GG AMl Ad o
F2o ‘Qula %8'(general expropriation)g dvlste ALZ oHHIL U
49 283 £82 ¥e guld] oA ‘AFFEH PRFELE TESH
I Qg ‘A5 EL AAZY YFAAE olHE AMIF F8o dsto
‘A5 L0 opee ojf AR e AFEA FoH e Rl
EAolgxn & & Qom0 2 yhgo] wfe o WA ol F0A 7]

47) 294-38Y, AA=E, 1539,

48) A2, AA=E 130~135%.

49) R8Y 9. AA=E 3~4%: Rudlof Dolzer & Margrete Stevens, Bilateral Investment Treaties.
ICSID. 1995. p.98.

50) Rudolf Dolzer & Christoph Schreuer, Principles of International Investment Law. Oxford
University Press. 2008, p.92.
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e E3] ‘A3 T8 Ex FEY £&0%2 &= Aoy, FA=
A58l F2 EAYALY, 2] oM PS8 FHY 2PAA
< FOEx ¥, HH-EH FAE BA4A A0 ol 24%3 Qg 2y
AAFES 2 ide] B8PFoln Bu3y] Yo B AFE0] A7
I glen, 53 A%Y Ay £83 B FFSLY A 2y
€ ZA H3h

AFAFR G £& E= FHIE AR AQRDR opz} 1 B2
WA e AT HAFR] i A4S 48 2HYE F A= Aoy
e FAFLH 93A FAAEL AN FAE B3] Yo, a8z
FAAY 222 AF9 BERAE HAFY F8olU ZRIAZRY K3
AR e 2AH foh 2 A I T2 g3 8] S FEY
49 THE HEAIe A o) FARZRFOT ERA G ‘SLEE
(expropriation clause)®] B2 Yo EHN 2 PN EH3) &z ¢
+ Ao}l

‘TEEY L FAA BEd Fad FAN2ZAN Frt %9 BIT, FTA £ IIA
oA ol FFse Ro] dwrFo)r, BIT E: FTA 49 $82%2 =3
AT A3 W HAALTH IR AR dae £8 T2 L9
A2 ERdle A& €902 9, a2 Y= AW 2do] 25
B A2 & UAEE 33 Aot F, FRARFAZY Y 2X7} S @}
B 838 FHA9A god JPo2E PHALZE £ e
T8 EE SR8 ¥ & AEE AW gANT. BY o)y AL 2=
34 e Bl BHF 8, F FAY 99oz A% 2AMYL AL
£ dthe Ao

19709t R Bl = FARZ) A3E et B2 BITN ‘LPEL9)
WE&E T AR oY, o2 FHL FHSLY MY FT= FoE
A¥Fog FH}A 43, ‘FHAH o2 (indirectly) $884= 2A), $FLAH}9}
'S & ¥ (tantamount) X, F&o Fgs= A, $83 ‘GA (similar) X

51) ©1=9 2004 Model BIT #6= 1% (a). (b). (c) #=.

- 106 -



BRERCEO] UM R BE ¥A U S

F2 2= 2x 132 587 ‘FAH (same) AFHE FE A FY XME
DAEL B3 FHITL AL Boltki BPF L] A FAAY F
AZRo|} AN BAo] A AFE 2PFoEA A F= AFRY
Azo] W drgol} o|Ae) Z: ARsl QAHE FLHE, AFE
£ &3 B0l v Ade Aok ¥

a8 2 SOl 984 HASFET FAR BHE RojAT AAF
AR zxe ‘ol FEHE F9dE 2 Frt g3 FE Ude AA
o] A §FAAL Ut 25¢ WREY IFMEL BAIVE AL
qlom o W HAZ Py FFRP - ¢A - #FH} F2 IFTEA 5
AL TAH7) 9 FAH ZA (regulatory measures)7t Ba¥ F97t #ol
qitte Aoty 1Y ExAY FAAE AN TR i@ FEH

59) lzid) 19959 "Auith-eHEu] o}l BIT, M8Z A1FL "7 AGZAT9 FaAe A TE
= 492 Ad MFFAZY 99 YA $83 FHH B TR g9 Ag] 4
4 ) (measures having an effect equivalent to nationalization or expropriation) & 23
A o} FAHT Ack 20059 "Ed=-ok=2elYo} BIT, Az "9y A
FFALZ S At MYPGAZE TR FA] die BE ggzAE J¥Fozt
A2 © 2 (measures depriving directly or indirectly) #3t=] op#ict--"ga FAHR 3
o 723 629 2004 Model BIT Annex B(Expropriation) & 4¥olA "M6=(+8 3 &
) 1904 AFHL Ae F ¥4 Fee TAFEoITk ol A= B9 = ¥
de #9)7h 2AAY ANA(title)d oA glo] ARFE Ex YR 7 e 1
8 714 Z98 THcHThe second situation addressed by Article 6(Expropriation and
Compensation] (1) is indirect expropriation. where an action or series of actions by a
Party has an effect equivalent to direct expropriation without formal transfer of title or
outright seizure).”2t3 3L A

53) ‘FAA 2A'= 27 dP7)Bo) FFEH2E Y EAAEAN 3%, 843, 3F
d A% -94 131 =Y 5% #EHe A& D@l Brownliee “Z7le] FHMERXE
Zz P ARPYE PAE RoZA JFAY oo FE& HAY v S
AT 488 FANA Gt 93U AL 1 o8 =M, I - AHE XPE F
QA% 223 WA 2 (measures of devaluation) 256 FEE & & ik 83
§ AABAZL A HEg WAL £ Jed, 4332 oe ZAe #9390 A
o] I 488 TFAHNA F=th BAe ¥IA FAZASG XY Ex 393 8
WA 7o) $48 Fae Aotk @ FFSYHlan Brownlie, Principles on Public
International Law, 6th ed.. Oxford University Press. 2003, p.509. Sornarajahol <jst vE
A AHARE 23 83323 233 EXAY 5ol $¥E FAEY TAE BY4e £
#2) Fe 49 HFe dupsd olE A 7L ARHLR N & AEH
#7] 3] 2287 Ao (M. Sornarajah. op. cit. p.283).
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AREE ZAZ R FAF A DANE ‘F§F vlAsAE ¥
L2 g BAE AFGH FEF aTRAY A%y dad PP g
TEE FE FAAGIY FAZGYG AN AN YR 5= o)
A & P50

23 FA A FEDE NFoR ALY Yuis FAA I
FAAE AN T2} FREXNZRY BIUF ¥ TeE o)gunos
FAZAN ARG £ 7] AE FxR 9@ BHF 2402 $E Aok
NAFTA AANA P83 FAY FALP] FFIL Y& o) 2 A
BA Atlolnt o] o] HZoe TR g8 ¢4 $AE Hd 2y
T8 Y 73 AU A8 AES) o)A Qe FLE Ut
At P& HREA, A2 IF3 FTA Ex BITE AZH o) A4
€9 39 2¥ 4 3 YIS AZEST, 53 TZEANERHE 98 Zu
TAY Bl HFE 289 FEE viA S FEE ETPE 2hso)
oY U5

59 48 "IN FAYH AT PEE, 2001, 989,
%) 2 WEHQ A= 2004 ©1F 2 BIT #44(B)& 9834 o] F33x .

“F FAFE oo A FEY FHE A,

L A6Z=(£8 U 2Y) Age FEIFAYY £8o B8 3719 B E vgdse Ag
=31 ok

2. 329 B9 Ex 439 9=, 229 AF 99 WA o] R0 T 3IoIA
F8 Ex 799 A4E B AP o)dg FAA) o @ 84 P
A ol .

3 A62(+8 A 2D Al F /A 48& Bk A HAE 3PSRo2N, AN
g F43 old Ex PUY E4E Fd TV FHANAY 02 A 3y
L2 FE5E Fflth

4 ABZ(FE A 2Y) AFNA Rl T 34 F§E FHAFEoEN, A2 4
9 Ee 489 397 2499 243 o] T PUY 24 glo] AW} F58
EAE ZE Aol

(a) BA9 49 E& 989 997 3P89 QY FPoIA FESFEE FYHEA o
¥ FF2 5 Ud& Tl AlE L AL A28 AHE gaz @
(i) B% 949 A3 94 28U A3 99 T& 39 2971 £ 3

AX 7N B¢ YL MAThe A 2 ATz E Y580 BAHR
& YA F¥ch
(i) F% J971 FAo A 2982 A 71N E A3 A= 28a
(iii) B%9 9999 ¥4,
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RERSFCEO UM “REE HAS KA R 2E

3. RAR-I7t T 2AHAEA

ZAZAAN B2 EAHA YiAE AEH HARTG IATAA o
& A%t o =0 ZAZAY Ao R MRS HIER RS
= g¥0] Qtt EAHOE ZAE JAA ALEA o] B, AL I
Ad9 Mg Y3t BAZARNR) S #9, & compromis®] H FA
BRI TAST SRS kol AFHE P& BN AxEH FA
= ‘A4 ZAA $2 (Permanent Court of Arbitration, ©13t “PCA") S 3¢}
2ol BARAAE0] AAAE vE Ao JEE F UA=S ARE L T
zAA ] aP AASE AHAd Fuld FIL Ue FHE TIRH

Ao wat FAL @AZNA A, ¥J, T U2 FH IAY &
oz ¥ 92Q Ao B AFY AT AAE HA] AW F
Aoz ARz Zokd| 9ite) E8% ZAFAVTFF AXNHIL 4 B
AZe Zue] eh ZAFRQ AUIvld] AFHY FARTE ANE = A
L A7RL 2 PHo2E LI itk olES I A 9]
2ZAAAADN AAE kot AR 2ho] ARHoz IANYH YA
g oA S ASI g ol go) 27} 3t 2% ARG FAPTA

(b) ok A9)Ael Fitg A3z, FFuP - ¢A. #43% 2L e F3EA 23
& B33 3ta AP FEHE FAZY HAEAY FARAE s8-8
FA8A opidch”

56) AEA, AAM, 173~175" #=, PCAE 1809d ol "IALAS H3A HEE A9
Yok, o AR FAHo] o] Yepe FAIZFo| Qo] e HEG QA £
HE dol AL A& VFE A2 AN, 1962499 ‘L@l 271 F ZAA T
o FARYY NAg A 34 % =3 7Y, ¢ 199839 o1& WA rdgute] IV
= 9Az e 249 ZAE 9% F45AA84LY AD7FH, (Permanent Court of
Arbitration Optional Rules for Arbitrating Disputes between Two Parties of which Only
One is a State)ol S13tod 1899\dolt 1907'd #lola B FAFo] FAAR He e
gA4tio) olUg RE 2slst 2 718 4 NP d9Fez §8¥¢ T QA AAH3A
A, 174~175% &=)

57) olst @Aste] 1979 ol AW W o) E w3 | A 9F #gA Wl ol A
Ae] 224 9 AAAAN BE TR AT AXEE HEAHY] A8 1981@ n| 33 o
dge] "m0l WA, (Algiers Accord)el Wt HX - EFE ol e R B B R
A'(Iran-United States Claims Tribunal)7t A%< eAo]tH(Antonio Cassese. International
Law. Oxford University Press. 2001. p.219).
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TRl B, BT BoW

Ba7F HASHE AL FAEY 298 ¢A =d, o]F E3d ] W
B3 FAE AAHo g HEe $AL AEY ¥ 5 A HY

=¥ §9, 59 19909l SAGM MAHA AAR{E ) Hxo] wa}
A SRR FA7E e AFsRen, S8 271 o] ‘92N
FA7 @4SEI Qo) ol AA A5 BITE H£3 o 712 849
FAZFE AZRoZH ERA tY 9y B3 E B Yk o
S BE FAR) B E EHog 3 B UMY FHESN O, 3%
A 13 F BRAZAZ AN S22 £Peh A A2 (Investor-
State Dispute Settlement Procedures: ©]& “ISD")e} E%lo] 718 FE2& 1l
¢ RojZn ¢ & Utk ISDE 93U £A4A7 2L Jg2 JPHo
2 IAZARR 2AHEE FEE 5 Q= Aoz, /) ERAE B
37] st IAFAYY FWAAN LAHT Q= HF §71HA FAAE
2 & = o

Iy AM SA RN ISDS BEEY 71 03 AEH dHe
19659 AFd 'ICSID FFel & AT B e (International Centre
for Settlement of Investment Disputes: ©)3}, “ICSID”)s] Agolatn & 2=
A 25d ICSIDE FALYRY "AE7T (Specialized Agency)d stz
EE B4 BAAEY FAEA B39 74 Bay o) F¥F 53 B3
4829 'SP X3} (de-politicization) & 3t MY Ao|t}5e) [CSIDE
TRHo|L GG A FH S ugoR 1A 49 EARs FAY A
- AXNH 29} ¥t =F(conciliation) R 27 (arbitration) 7)Fo =
A FARRAEE A2 989 v$ 28 9¥e $¥9%3 Q. g9
ICSIDE 2 Aol A zFolY FAAZ EF3E Ao olla ‘U A
F='F B Aok FUY AHY EAR Aol BAL HAY & Q=
THE 2% F A9 94, & ‘23 A (Panel for Conciliators) S+ ‘2411

58) Ibrahim F. 1. Shihata. “Towards a Greater Depoliticization of Investment Disputes: The
Roles of ICSID and MIGA™. in A.A. Fatouros(ed.), Transnational Corporations: The
International Legal Framework, London and New York, published for and on behalf of
the UNCTAD Programme on Transnational Corporations, 1994, p.463(Z&AF AAA. 125
HolA fUg).
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RWEERE0 UCIM “Rft HI KA X 2

3'd'(Panel for Arbitrators) g AX3te] &Gt Ut

o] ISDE AEHQ ‘72713 48| 2 A A (State-to-State Procedures)
o FEELE & Eo] [CSIDS Z2e A2e FAFA 2AHEANY /&
% £22 AZE $ A GA 1SDE #E Tz Y FAAG] 9A
3o ExaA-27) 7t AL vz FASA X A5E 5 7] dE,
oA 4 glo] AR UYL Wty #¥o] g2A HAY, oE o
2H B3AEY BE ZYFAREY 9y dEo] $HFeE 4T AR
o Y P B BEA FHE EAE JH Ug 5 WA 05 1D
g% BAsAe] 388 A Wt ICSID Bk A £2= A1FL “AR
AL PAAS #eldE § FH B 248 HAzAol ¥t oHY
ot oW 243 Ay AGZAZY JUWH(EY FEd B 2 F
7t9) #He T H HE 7Hed FAYY FHg HEsoof O T
A3 ot BA o] ff FgHiAE FWPL AE b FAYS @
A ALHE Aoly) i FAZY Fuy A7t AP 7L B
= A% B3 FY § Utk Bojol Fo FAAA /MAAL IFAH
FzdA BEF F A= WS F2F A7 He Rtk

4. AAX2AL AL

1) AH#A

59) ICSIDS] AAE olg¥E BAZARAEC FF 3 FAAEA 984, ole &
A9 v gl @ "gNY o9& FASEE WMASE"(to the exclusion of any other
remedy) Ao %FAch mabxd A ICSID FAA#o A=Y ZUA#LE o o
EAR4e A Aol oA ¥ B¢ okt R4 &3 AR ZARTE AJ
He S QIR TAE PAE § 2 Yot FARY £ AR} FARANFTE 40
2 [CJol Axse AE S&5A oBHAdE, AAA, 7602).

60) Article 42: “1. The Tribunal shall decide a dispute in accordance with such rules of law
as may be agreed by the parties. In the absence of such agreement. the Tribunal shall
apply the law of the Contracting State party to the dispute (including its rules on the
conflict of laws) and such rules of international law as may be applicable.”

61) Ade, AAA, 7599,
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19969 SUYA} ‘AWDX'(Siemens) & otEHEY AR 2@, QA
E3BA, 23 ARFE& A2 #AE 899 AZo) B Y@ A
AT 19983 A A9 ol=dElY F@ SITSS ol2dE} AR= &
¥ 3d4 F i BN /s 2Pos 63 99 898 AT 98 At
AZsi. Akzdel g2} XK 20005 27} Aloko)d 222 (performance
bond) 2.2 ol2HEY FRe AFHAT 1999 ol=MEIY A utaiy
A7 2302 A% & A% 89 AFo) FBHALH, YoprpA Al Fie
27302 9& §9% 200081 /MM 25 FE57)e) ol2H ) 2000d ol=
Hu ¥ s A8SE =g, A9 4o 82 gAd o)l2gou, Ad
2AHY kHo® BPET 4 U §o] PEFHA = Ra)ch

20008 &, ol2HEY 9= HAE HAY] Ystd WEFHo) TRHRE
ol B3 A%FE APYJIEE e AL AYs: WL Fo) TR TFAAS
&4 8%, (the economic-financial emergency law, ©13} “HlA¥™) & AF3HY
o 20019 ‘A2 A Y (new draft proposal)o] FE-ZHE Auie] EB
HALU, of A W& 20008 AY eBEHAY Aoy 2L Ho)st
AT AL fgo] VY BF AYL I AN2A = A%e S
A gsren, 2001d 59 A% HlAgel B 669/01% 33 Y (decree)ol
gt} FEH7 ol2Fth 20028 AN2A= olZHEU-EY 7+ BITO)
YAt ol2H el B ZAE ICSID FAAx ] 2T} A2}
T Sl2HEHY FRY P9E ‘LAY 9uts ‘Exjo) g@ £8, 181
‘B3 3YE ) (fair and equitable treatment) R 2 B39} WA oA
2 AZHEE Ho Y JFIHE FAH, AoFo|n pFH P
il FF8e )62

2) 4739 2%

FAART < olZHE Y FHIt A2 £AE gEHoz 840

62) Siemens v. Argentina, JCSID Case No. ARB/02/8, Award, 2007.2.6. paras. 96~97.
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BEEREC UM "Rt AF2 KA X ES

o, £xs} Bl 2H-THY e Y FEW 2o ¥ A A
9BE oj@sA ggon, EF AU 2XNE APDL BLAARN F
AABEE “ol=dEY AR LA 2AE A% 2ARA A% A&
Hr Mol ol Frhe AL YAE Aoz ZAAHL 43L& &
o} Ukt o] 2ANE JTFH, A% FaAe AFHE JHI] WOl
o} 669/01% FHol ARXAY 3 AR Agtez RoHYd 1 d-
o ZNE $£808 FHE A T4 QAT ¥& Rolth 28
U S9E gASA 991 1 QA9 2ASe) Iz A¥He2A &
2 660/01% FHo) wat AA2HALY ATt $8H7 o 2Fh EF ol
e 2XS9 ZRS Ay Rude oZdHY P79 &S AP
g Aotk ¥W AL HaE FEA7) FHE AT RolWEoE A 3
Ao] A AP U7 3o MED A% 23& @R EA FAZEA ¢
4g =43 nA 3 IS /AR ik BN of2dEHY B3R X
ZZEAL A% Rolojok ¥k £89 AYY 238 FAH] Wl &
8o AfFech e #FSATE

3) #71

19919 =A% o2 YE "5 - of2dEY N FIFARE 9 FAE
9]3t Zok, (the Treaty on the Mutual Protection and Promotion of Investments
between the Federal Republic of Germany and the Argentina Republic) & Al
AR B EYYAR AA2s F 2] wet ICSIDY SAARS
ATY 5 Q= Ao AT ZAAVEE § 2ol A% A9 #
¥dg 3317

28549 B ALY k=AU FEA7IE RS A L

63) Dol ZAABEE ol=WEU FREA7} AEFA AR AUAEA R A=
poE gort 9o Bgten $ARYY A i dRME AW2A A H AL
SITS7} ICSID ZARAe FARZ} ohdte olfdlA 1 #d& SB39H Ibid.. paras.
320, 204).

64) Ibid. paras. 271~273.
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TR BoR, HITHR E2W

oA gajol AFARARG ABY A%e AAY BREAI 2 28A
e FAF ZA) NGk, oY BYE 2 FE2A AP
B 3 AT AZIEE Roln ol it SAMREE PRENY 13
S 28 % 714 a@dN FEHL, 2T FREA7} 87 $39 1S
™ &8 3BER0) FdHe iokn BARAT. DAY B WA 3
#7b A%g AWHAY BROE RARY FAd 80 Fe 1
& 289 2 FRIAE £8¢ AN 2 A4 4 a3 o
W FE AL vl Ak AvsE Aol oz I} ¢ zoe 9w
3 AOE Bolok $rhe Holoh

V. Aoty Ae| B2 WHEY N W 2X|

1 #- A9 2 W% 13

FATFETH FARANZTE H2%T £ FHEY AN Rd9 48
A Hudl @ g & FYo| 3 7Y, JTH BE BuR &
AEHY 371 BYH Y-AZAHY EAEL ABEY o)k s2Hoz ‘2
Y'(national interests) 9139 H Wl 7Nx2HT s RojYee & &
A AFF Aldel& AF9Y 0] g AL AU2e By sQoz
AFE FU-F2FQA FARXTo] £3aA FRe AANGI= A7 B
O3 @ ¢ gtk o)F B ALgo] FAHT B2 'Yy BI'E i
FAAY B B3t FAH AFLAA ARSE FSoE Expx 719l
22 AN A Ao ddto] A A ARE o) HAAY FTFE A7)
g 7 e BE AYE AF3 AVHDL YAt YANE AFS upe} o)

65) ‘BRPN'E FARY EAel £83} FE¢ AAE 208W $88 VA THHEAN
dateixe RAES olz B3l JUAHE Az UHL A H2 FAZA gad)
A 2449 "8 ALY (principle of proportionality) & Y& FM7 Yguz ok =,
RN 1%, 43t ‘2P ¥2AHQ 7)dho] 9 (distinet or reasonable expectations)
T 849 d3o] HANYYE J1Fo8 By of k= Aolo},
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B0l 0N "RIBL WY KA ¥ B3

‘mA B3P L AU REst ok 2ste Aeoly) WES a3 FAe
AYAAY Z7te] APl ZEUE RoloiH FAR A9l R B
o 223 4¥e FPH Fohx ¢ F& U

A A % 92909 ¥H g7t FAHD 53 AFA Ao i B
s9] gaAo] ZRHWA 92 AN B FHdA FAFH i
7]Z"(international minimum standard) &2 A4e] Fgolvt FHi}et #A
g WYA (legality) 870 &¥HE BAZ XA HAT 21U +&
T 293 w4 8, B3 B4 AFH dEAME AAI3F FAA
2T o] 2 523 PEe I A4 AF Fo) A oA A
AT By £ g Aol o2 A 93 FARSG FARAF
B 221 EAR B3 EASAF o FARE BAL A&sd AvS
T Qo ‘EAEANAATE ANEA FAFAYY L T8 WEL
2 IPH R e Aot

20M 7] TEE ZAABE o|2ut ‘AA I (globalization) 8] =& HA}
A g0, 452 AEF 4F9 ojF A AAE 33 e g A
Fog usozlx U AR AF2ZE o5 ANA HARA A FAR
of 9o Bok A2AH vss} asts AL A9 9A7 A4 ol
oulo A ERA AU} FERAENF e ‘FAALF Y BITH FTA 5 =
7} 3 IAS E8d 59 $8d tatd @48 218g FP34e § A9
Exo] g3 BIAAE ZHRE FAE 2ol2 Atk & 4 FAR AL
o B3 By AP JIAS E8d ‘HFRRY, ‘FE2Y, PARY 2
23 ‘2PHEZY 2 ISDE FIRLEN AN - AA[OR A FZA=
o gt 92 EARNE AAHoz BIREE YRE T} @W F
A7 7AQle] WA A9E A¥PozH EARAZTE FhE IAF 44
AAAE o|8Y 4 AEF HE BA FEI A Aotk oJ2H £
g229 F7HA o](EA)H EAA /AL o)A(AH]) T Bk 7B U
= BAS 4N SYGAL § 5 AeH, Yok od FAAAE A
A A U FAEA 2AHAAA HAEE F Ae e vF
WA 2asa Q= Aol oldrt B $IE U e FEOI T
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TETE B, BT W28

2 YA 34 ¢ 244

1) A% ‘s Aoky Rl qd ‘+4'9 78 24

AAFAY P H3pge EAA%Y ¥FH JFo] we Fene a2y
E FAE £ gt o9 A 53] BAY) g AL oA AFE u
A=, F7HE 9 FAAR s ‘FrHAF Y WH HFold IAA R
3 943 #h FAY =97t F@icke) ZrlA e x99 FHY =
g9 FE A 7N 4F2z 24¥ § Atk RNA, 27k APE A
Folzte PFolth. A4, TGS U FEH Aol AU, APA Ackw
SHY A EFF ¥4 AR 2 HFL YA JFo) © age
Ygolth. AA, I7HAFS 2ok 2= HEfEH (quasi-treaty) o] X9 Z
A AR 3 GFolth oE YFL FAFNZQ "A)Fo] r}A G
ARSAAY BY)te B 2 ae @AY 2 Ho|s} SxaAA I
AR A AFS FRAALY QY AR ERFAZY HQ A
%t WFoY H7de AFFAY 2 a8 AL 2" dgas
3 f¥te s Ao P ‘AoFolu 'Tuiy glutel Mgle A Wolzs
Roltt. wtdd AAY QFe FAA %L FARE Y ZE Aoy B
of Ak d¥H vyl ko] AWF Byl go| FAYPutey asst
LA Hn] 23 FAFAFo) A% gwoz Q3 IFsde Bga

66) ot ¥ 20029 u)F FWYPQ "RAY2AFWY,(TPA)O) SHY Wy S49
BEY Lol FEFo2 FAFEAY 4 FA4E 739 PGS AASD, 02
g A2¢ FARIFA UZehe 9F FAAIL vF Feluo ‘M Yo ¥y AM
A A2 (greater substantive rights) & Foj¥x) Y& FHHYDL 2 T nj=e 203d
8 2xEHA ol A9, FYoiiels-EnUs) 223 YrhEs w3 $#23 NS
FTA. 233 20049 M&¥ 29 BITAN 32 83 - ¢4, $337 28 PPy T8
A 5Ag B33 H3do FAZY ugAHA FAY ZANEE FHSLY FHIYR
8 A¥tn FPSHH Gonzalo Guzmén-Carrasco, “Indirect Expropriation in U.S.
Free Trade Agreement: The US. Trade Act of 2002 and Beyond”, Fecha de Recepcién.
2004, pp.290~292).

67) AR "FANLY A A YHEA" "Soprlo} QdTed, AP, 1998, 45~479.

68) A AAA, 861~863.
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BEREREO| UM "k #H2 KA X 23

grhe Aotk

ZAAFe 2N EAAGS BIHoz AHF A% 848 AT A&
o] BEAY, 12y 27te) FF L B A AZHAAE & 3
WA 9AE A HYe, o8 FANZY dFRY ANE=
& T AL [t aAF0] P2 A% 2% F3e AAE A
HQ0T & 5 QA @ Rolth FAAGe] APEH AGezAe EAE &
I g @ 2E A% o) FTAAPAL oplaT a2 Aol PR
Aag'e Ag A AL ojFa Hojop @tk AF B, FFY A
§9)7} ¢4 AEE- Y QU 23 e oW BFE RAojHI AT,
olgde AU P97t ‘F8'9 WFd TR £ ke Rolth Y A
o), EXgARY ZAE A% FAAG 4 ‘AR Y Y ‘EhHE=
& So] ARFHE A4S 2 A9E FARANF F1Y IRFY I 4AR
Aoz ¥ &AZ BA Hu, I F FAFAT PR AL 78 HT
Fo B2 1 ANEA FARY AF 2N FAAN i Aot F
7t 2 SRR 5 AW A0 AU oY THsAE UA ER0

2) ‘54289 22 g9 £4

gold AFE AR o] BRE 1A B9 FE2FLS 23YF #RYY
o] ZARY. FAFNZY Ju R FEYA/L Ay BN RE £8& T
HHe ARg wPEel Qo FHE sl g7) WEN 2 F FA
AREe AF 2AUE A9/ Aot Add, /1&g A% IATA
£4 S 29 AG o) £8d AgHAY AR ¥ WIAA
Ze WAYSE Fuigtolol dotn BEAHRGD U BAIY FIH

60) AAA. p.862-863: AEH, AAEE(F 60). H5~48%.

70) Thomas W. Walde, “The 'Umbrella Clause’ on Investment Arbitration: A Comment on
Original Intention and Recent Cases”, Journal of World Investment & Trade. Volb.
No.2. 2005, pp.183 ~236.

71) Waste Management v. Mexico, Azurix v. Argentina. SGS v. Philippines(3'8 2. AA=E.
127~128W14 AL E).
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CERY B, WITR E2R

JAZ A A% 2 AL ‘TR FHSE FPHQ] 2Peze B
T 812w, olg A48 ZAE JMed 22X ‘e BIsiga Yz 9
Ut ZE dAF9 FAY YAl A A G Julo) BF 80 HIH
O g9itd ST FFRY -GN FL $ARI 5 Iy zRE
e AW FAF ZXN'E Asle YIE BF $808 #3739 sl5H0) ¢
7] W&ot

G AFZATELS FAZAL NPl Yol =89 BFVZE JIs
e o FEA FHE "ast Aok F, Akt do] iy £8& 2A s}
#dde FARANTY 2 EFY £2419] QY Al BF e FAE
Vg3 =P34 WE T PYS BEE & Y= #F/ZL ¥9AY ¥g
7h e Aotk A2 BRG] FAHIL Y& 5829 AHE By, P
A8 B4 71§88 23 31 o9 A WEZ TTAA-Q¢R.
22423374 38 A4A24, 282 EX So] e AP A}
g FeE FHFEY AL PAZRY MATHE AL FEE PHo) A
&5 Yok

3 olg #EEY A2 ICSID, 'FYABAWLA(ECHR) 5 ZAABAL
B E Y THFED AP FAF 2K FEY B Py =
7HE PArY Ade] A AW ‘vl# Y YA (principle of proportionality)
€ B2 7|02 €83 A7l BolAn YL FEE ¥l YoM
HlH Y 492 FEH g8 AAANY +87} TREHE HE) 98
BExANY BZ4 AN 33 $PAD YHL FA}ES &3, PRz
X7F AL ] 2 X9 WS P BT By Eidges)
AFE 7I€22 I AP S Bt o)t} ol B8 PRz o] g3}
o ‘APY’ ‘9o’ 23 QY wAYY] & A TR pud
2% 1 PP F240) QPR god ‘8¢ P Aoz ¥
stojof @k AoJth?) ol Zo] WA ANE 2yl eI FH=

72) A7k AA=E. 50~1097.
73) BA=E. 3B8~46%.
74) 4A=€. 101 ~1059.
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ERERCEO| UCIAM "RE #FY WA X 2%

2223 1 2AE A7) 9 HRdR FRezMg FREA T
o $E2HA FAYE 4TI 7) dE] AAFY FAY YAle U3
& Aol RHgn, wAA @AFL 1 YAF WolH d¢A-AHoE
AFge) BelE AHF}AY F88 F QA 5

3) ‘EART HALYH AT £A

[AA BEss B4 T= ERA%] 99§ A FHSA ==
EAAE ‘SRR wel FAAHY A PAE FE2 VAIY =G
Sul Mg F3Y sl BoAR FALLHAAX HEHE FRE
Dol A At oo W] H AR IS FARGE FIA FAAF
o ZAE YAY KA FIFoIA FARY g8 FAREY HE ¥
92 223t WEe YN AL T & A A, 2004 ¥= 2d
BIT, A1Z(A)e AL ANuY A% A ‘FYBF (central
level of government)@ ¥& ul=e A$, ‘AP F (the federal level of
government) & SUj¥ThL FAST Qon, ‘FAAN dAME "4 A
o}z o) Z7}7)P(national authority of a Party)® Ebd MF3e] BE A&
QA B4 = B4R e BAd) ¥ A%g gui@th "3 FARAEA,
‘e u2e B ZYAR F IPERY J1eE WP A
976 olgd Y FAN B2A HA uF oA AZHE dFEy FA

75) 'HYA S HE] FAHIL e Mo YEAN »Tee FAE eHdE o fad 5
@ 2 239 A¥g s ¥ A APse FEolojor & A& aFdd, ‘geyge
A28 2HE A9 vsd AT AF £ YE 98 A F2 ZoA 7128 &
748 AA ANse $922 1 A By ol v g0}, Baye 43 3
#49 QNg ANV ARYe VL $FHee o7 £ FAA 713 #299 XY
£ B g A9e Aol Yo ¥y B 'dYd vHY e st &
o) A2 AAY vABAA U A 2 Y& e A¥E T 71249 FAANA
oj4 o] O Ado] AR g A& 2Tk F o] Y2 233 g Alolg
WY gg FANSSE Aojn, A9 $¢9 Agog ¥ &40 ngd visle £ 4
Lo Y $Ug VAP AL 27D WcHEYEL raygst, A368 (ALAL
2009), 161, 351 ~352%).

76) * “investment agreement” means a written agreement between a national authority of
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TET O, W17 2R

Ake FAZGY B3 oz iy WA Jusd SeN2 S
AT 7177 AR AIA FAAGYG FAA G A Qs FoE W2 glo
o3 g F2 AT APFE Ee JBER 939 EXA o) B3
A ko] A= A7) HEo|Tt.

Y o)} go] Frzoke it AP REHE FAAG] old B
# RARE 2 AGYY st IR 2A g ANYAY 2PY o
T2 ¥ FFE I A2 89 WFo ITRSEA 98 @ vopr)
A FRz} ARPAE THHEA g BAYY o)2HURHOZ =
°] o718 74 = wAY & gink

v. g8

2EYE B2 7ML HAFAE 4XI] A8e FuE FHL SHA
o] ofg} o2 9FEF FTAY BIT 5 IIAS 539 932Q £33 g
FA A BeFNE nESL Aok oHAE EAZGIME YutHoz
FAY EA7 e GA FEH Ao, ANy AA'E FAY Exjd
IREE A2 oA =R gint. ol e} RAGANZH 92 BxA 7he)
FAAFE BART FRA2GY REaGYo] HIT o, EAA LGS £z
%l Etto] HESE AJb 93 Uk ol9 BANY 53 ‘F82% 9
RN Az Y mad Rz ALY Bt AR G9U 2Xd 9
sto] e TAY 9¥E L B olAY ZAJ} ‘S8 fRRGE 2
AAA BAZE FA2 FAZA o] HEE $ A= ARE 2A Y
o olE@ ¥-ARE S FARAE FEED FYRIT Yo, AT

a Party and a covered investment or an investor of the other party, on which the covered
investment or the investor relies in establishing or acquiring a covered investment other
than the written agreement itself, that grants rights to the covered investment or
investor: (a} - i (b) -+ : (¢) "

“For purposes of this definition. “national authority” means (a) for the United States,
an authority at the central level of government: and (b) for [Countryl. [ 1.
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IR0l A0IM Rt BE KA X 2%

Ao e B BEe EAAE A7HR Y Aot

[AS £3d Ex47 /AQelA AMF - 24 FAE FPAA T3
2= AL EXHAZY AALAR @A #A 37 L ¥ FHA AW
gge nXNI Yot ATAE & A%y Aol Y & AF dER &
A3l ExGXFo] A TITEAHE AW FRZNE AR = BT
2, 12 ZA7 EXRASGY AZS svoly #71E Fse 3 FARAS
Ackgel Ralol dP $8& ZAZ FAFA F FAF £ARAAA 3
By 2 g Ho gtk BN AF FFY UFE Y IZEHE 4
# 200 93899 ASE $4 JFQ FARZLES =AY o9
A7l WA 8 7H540) e Aol 2 2E AF IhEL FAX
oke] MAT BA TREHEL 9B AR AE AL A=A PR
A FEE ‘EaAckY ‘B HAE FAHA WP PF2E FH
e AR Qe ST VeI Ut

Yoz pudad, AL A A@ £87% ARG FARAT
o] 2A st 9FQ EAAY AHF o] Alole] BHE #AY F U=
WA ‘2R B Uy % FAY A AYSHES & 2avt
ity 2AYe TRFEQ ‘4&E450) 9¥ (pacta sunt servanda) € 71ZE
Exzctol} BExA o] BAeR 258 & USF e v 2
237 Adsolol AW, Aoz FARAZY T APgold A
o] me TEEF A ZREA A AFE QFIA god ¢ HE B
2% gle Aolth ol EASAZ AR ‘FAY 2X'o) AP AAE §E
3= 98 A € 4 oH, oA g3 1F FgAIM AR
AE7} guAoz A% JuaAY Hrske A= FAAR RS
Agsd 1 AM2A 2o ute] B FAAYE AX =S e A
= AXHA FZEE Bast 03 2o

77) 0114 59§ 71302 [CSIDAA 2074 Alle] ¥ASINIL 126749) Aol ¥FHIL Sle 2
e na AT FASARY FARIL 3592 Qe Aoz 2AoKhttp://iesid worldbank org
(011 5. 3. AFLER)).
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[SHES]

AdE, "SAGE, AL6H, FFAL 2011,

MY, WY FAEY H4AN — BITS A= FTAS 408 —;, ¥%
-, 2010.

Fod "PATTAEE AT, YRR, 2001
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[Abstract]

The Expropriation and Protection of “Contractual Rights” under
International Investment Law

Kim, Boo-Chan

Professor, Jeju National University Law School
TIAN, Ke

Professor, Henan University School of Economics

The subject-matter, whether or not the governmental conduct constitutes
the expropriation of contractual rights when the host State violates or
abrogates the investment contract which is concluded with foreign investors,
is controversially treated in international investment law as to its doctrinal
theory and judicial precedents. Powerful countries had protected their national’s
overseas property or investment by using the force before 20th century. After
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Convention respecting the Limitation of Employment of Force for Recovery
of Contract Debts has been passed in 1902, the principle to resolve the
international disputes peacefully was established and the disputes between
host States and investors were settled mainly by exercising the diplomatic
protection rights of investor's home country. Because developing countries,
newly-independent countries and communist countries have carried out large-
scale nationalizations of foreigners’ investments since the latter half of 19th
century, lots of disputes about the expropriation of contractual rights also
have occurred.

Since 1980s, in order to extract natural resources and get the technology
transfer and the market access, many developing countries have propelled the
attracting investment policy and signed the BIT with advanced capital-
exporting countries, and newly internationalized form of investment contract
with foreign investors, from which the foreign investors were given the locus
standi to the international arbitration procedures, one of which is offered by
I1CSID. Therefore. investors’ investment or contractual rights can be strongly
protected by international law, especially according to the FTA. BIT or the
multilateral treaty on investment as well as investment contract itself. But,
on the other hand. there is an obstructive influence when host State is going
to enact the law or policy to regulate the action of allen investors, even
though it aims to perform governmental policy for public purposes or objectives.

Consequently, it is necessary to have a further study on the international
investment law for the sake of achieving the balance between the private
benefit of foreign investors and public purpose or benefit of host States.

Key Words : international investment law, expropriation, indirect expropriation,
Bilateral Investment Treaty(BIT), investment contracts, contractual
rights, investor-state dispute settlement, International Center for
the Settlement of Investment Disputes(ICSID)
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