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'[Abstract]

A legal study of medical civil liability about unfaithful
medical practice

Baek, Kyoung-Hee
Professor, Law School, Inha University

In medical civil liability, in spite of physician's unfaithful medical practice,
there are no causation between this medical malpractice and patients’ damages.
In this case, the patient’s right is protected by the loss of chance doctrine
in the United States and France. And it was introduced into Republic of
Korea and Japan through academia and precedent. Also, Supreme Court of
Korea judged unfaithful ﬁledical practice as tort by the limit of admission
and Supreme Court of Japan inquired into civil liability about unfaithful
medical practice. In particular, the loss of chance doctrine mainly treat
causal connection about the loss of therapeutic opportunity and viability.

On the other hand, recent iudgements of the Supreme Court in Korea
and Japan hold physician accountable for medical malpractice, even if there
is no causal relationship between this medical malpractice and patients’
damages, Although legal structure of medical civil liability is constructed by
default liability and torts liability law, Supreme Court of Korea judged
medical malpractice by only torts liability law. However. because of the
possibility of legalizing medical contract and legal structure in patient's

favour, it is necessary to review legzl principles for default liability.

Key Words : unfaithful medical practice, medical malpractice, the loss of
chance doctrine, tort, default
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