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[Abstract]

Review on Unconstitutionality of Urban Planning
Ordinance of Seoul Metropolitan Government regulating
Utter Preservation of Grade 1 of Biotope

Jang, Hye-Jin
Professor, Jeju National University Law School

On November 11, 2009, Seoul Metropolitan Government ("SMG”) added
Paragraph 1 Ga (4) of Exhibit 1 to Clause 24 of Urban Planning Ordinance
of SMG to set up new type of criteria for development permit by
introducing “Biotope (ie, an area of uniform environmental conditions
providing a living place for a specific assemblage of plants and animals)”
wherein a land falling into a category of both Grade 1 in Classification of
Biotope and Grade 1 in Evaluation of Respective Biotope is strictly
restricted in development by addressing “the entire place” under such
category shall be “preserved absolutely”. However, any and all compensation
including tax relief, such as tax abatement or exemption is silent in the
Urban Planning Ordinance of SMG (the “Ordinance”).
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The term “preserved absolutely” in the Ordinance means remain an area
as it is not allowing any development at all, and therefore the Ordinance
results in “utter prohibition of development or no permit in development
whatsoever” on at least an area of both Grade 1 in Classification of Riotope
and Grade 1 in Evaluation of Respective Biotope.

The Ordinance restricting development as a resull of evaluation of Biotope
is likely to be based on Clause 58 (1) and (3) of the National Land Planning
and Utilization Act (the "NLPUA"), Clause 56 of the Enforcement Decree
of the NLPUA, and the Permit and Operational Guideline on Development
1-2-2 of Order no.524 of the Ministry of Land, Infrastructure and Transport,
wherein have no Clause to prohibit any development at all. Therefore, The
Ordinance regulating “utfer preservation” and “absolute prohibition™ is beyond
the power delegated by the NLPUA, the Enforcement Decree and the
Order.

Meanwhile, the Constitutional Appeals were made on Clause 21 regarding
development restricted district of formerly known as the Act on Urban
Planning and Clause 4 of the Act on Urban Planning due to absence of
clause on compensation to those who own land restricted any development
caused by establishment of urban planning district. The Constitutional Court
of Korea decided that restriction on a property right is allowed on the
ground that social restriction embodied in property right is consistent with
the principle of proportionality as long as such property can be developed in
accordance with zoning then determined and actual status of property, and
therefore a restriction, with no compensation, not allow to use or develop
property by zoning determined and actual status of property, or use or take
benefit from property, is unconstitutional in that such restriction is violation
of the principle of proportionality, which excessively infringes a property
right of its owner.

Enforcing utter preservation on a private land on the ground that such
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land falls into the category of both Grade 1 in Classification of Biotope and
Grade 1 in Evaluation of Respective Biotope is what the Ordinance is
regulating and at the same time the Ordinance regulates prohibition of
actual use and benefit from such land. However, the Ordinance provides no
way to achieve proportionality between public interest and an infringement
of property right.

Although a strong restriction on a property right (ie. absolute prohibition
of development by utter preservation) ultimately gives benefits to the entire
member of society in the name of public interest of environmental preservation,
such as preserving nature landscape, enforcing utter preservation with no
measure of compensation, such as tax benefit in the name of tax abatement
or exemption, monetary compensation, cancellation of restriction, or right of
property owner to demand purchase, excessively infringes a property right
of its owner. which is unconstitutional. Therefore, the Ordinance shall

immediately be amended to provide a measure of compensation.

Key words : Biotope, Grade 1 of Biotope, Ordinance, Urban Planning Ordinance
of Seoul Metropolitan Government, Unconstitutionality of the
Ordinance, Property Right, Infringement of Fundamental Meaning
of Property Right
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