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[Abstract]

Evaluation on Occupational Accidents Assurance of

Mental Illness
- Focusing on Korean and Japanese cases -

Hong, Nam-Hee
Doctorate course, Department of Law,

Graduate School of University of Seoul : Lawyer

Considering the fact that various benefits under the Industrial Accident
Compensation Insurance Act are implemented as one of social security
systems different from compensation for damages aiming at fair share of
damages, it is almost impossible for a worker not as a medical expert to
medically and perfectly discover the reason that stress from overwork or
business became the cause of a certain mental disease and so. it is
necessary to improve the system to minimize workers' burden in the course
of reviewing whether a mental disease of a worker is an industrial accident
or not.

In this connection, it is a positive phenomenon that there is an increase
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to recognize a mental disease or suicide due to mental disease as an
industrial accident by the Korea Labor Welfare Corporation and a court
while the Ministry of Employment and Labor makes efforts to lower door
sill to recognize industrial accidents and is under preparation of specific
criteria to widely admit industrial accidents of emotional labor.

However, actual situation is that other mental diseases than ‘post-traumatic
stress disorder’ are not included in criteria of occupational disease and
institutional regulations are insufficient with respect to judgment-approval of
an industrial accident, which makes recognition of a mental disease as an
industrial accident. Owing to the reason that a mental disease cannot be
recognized as an industrial accident, a vicious circle occurs not to apply for
approval of an industrial accident even though a mental disease has arisen
to a worker due to work.

It is unreasonable to lay burden of proof on workers because it is more
difficult to determine proximate causal relation of mental disease with work
considering other physical diseases and therefore, it is necessary to convert
or distribute burden of proof. The court judgment, that stress strength of
business itself is judged by ‘an average person in recognition of industrial
accident due to suicide and that causal relation between stress due to
business and a disease has to be judged by ‘the worker' himself, may be
theoretically possible but it has a gap between reality and ideal and
therefore, it is required for us to make a review again on the judgment of

a court.

Key words : industrial accident, occupational accident, occupational disease,
mental disease, Industrial Accident Compensation Insurance
Act
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