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[Abstract]

Violation of the Fair Trade Act and Private Enforcement
-Focusing on the Damaged Claim-

Kang, Myung-Soo
Professor, Jeju National University Law School

About violation of Fair Trade Act, there are two options such as public
enforcement by prosecutor or Fair Trade Commiission, and private enforcement
by a claim damages. Unlike in the US, in Korea private enforcement of
Fair Trade Act is not active. However, there is no doubt that the
importance of private enforcement will be increased in the future.

Because of feature of violation of Fair Trade Act, it is very difficult to
prove occurrence or causality of damages, Furthermore, method to calculate
of damage is very specialized area. Therefore, there should be consideration
as relaxation of the burden of proof in tort in order to activate private

enforcement. However such precedent is not confirmed yet. Since there are
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various ways to calculate the amount of damages, and matters are different
for each cases, the methed to calculate the amount of damages could be
applied differently.

Even though method to calculate the amount of damages has gotten
attention while the court handled recent events like military supply oil
price-fixing and flour price-fixing, the Supreme Court pointed out the
premise which the appellate court had applied method to compare with
standard market was wrong. As a result, it would serve as a good
reference that the court should apply the same method to cases.

To solve the case of flour price-fixing ‘collusion, the court had depended
quite on appraisal opinion while the court applied econometrics method on
that case. Il means that econometrics method with opinions of professionals
would be useful on practical law area. In addition, the 2004 amendment of
Fair Trade Act established the article 57, recognition of damages amount,
however, the article 57 is hardly applied to real cases in spite of the intent
of the act. For victim, in consideration of that it is not easy to pursue
compensation as it is extremely difficult to prove the amount of damage,
the article 57 could have practical meaning. Therefore, there should be
institutional backup for the article 57 to be applied actively on real cases
based on recognizing those practical issues.

Key words : Fair Trade Law, Public Enforcement, Private Enforcement,
Damaged Claim, Injunctive Relief, Collusion
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