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[Abstract]

A Study on the Claim Right of Vicarious Compensation

Kim, Sang-myeong
Professor, Dept. of Real Estate Consulting, Jeju College of Technology

The claim rights of vicarious compensation mean the creditors’ right of recourse on
the profit against the obligors when debtors make profits on vicarious compensation of
the object to be fulfilled by the same causes which raised the insolvency. The Korean
civil law has no provision on the claim rights of vicarious compensation.

The claim rights of vicarious compensation in legal schemes and the harmonizations
of the laws with the other civil law systems are different due to the differences in the
ways of the transfer of a real right and the principles of risk bearing etc. of the
countries.

The results of breaking the fairness between both parties concerned like this appear
continuously in that only the proportional decrease of a consideration obligation would
be admitted, the effect come up to fruit. even a guarantor necessarily bears a
responsibility when the rights are exercised.

In conclusion, due to the problems in itself as well as possible conflict with existing
system and fairness breaking result of the acknowledging the claim right of vicarious
compensation, it is reasonable that the Korean civil law should not acknowledge the
claim rights of vicarious compensation. In a word, it is necessary to provide an
express provision admitting the claim rights of vicarious compensation and regulating
essential contents rationally to solve the problems.

Key words : Positive Prescription. Possession Prescription, Fulfillment Impossibility, The
Claim Rights of Vicarious Compensation.
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