EE oW, WIS MW 0002 2B
RNXBE HEHBHREXA

dio] FEAFANUYA AFFAIF@EE)
WAl J3d 23
- U ARABEPECHA vnE FHo -

L 4 &

B X

oM

. EEEX7|2 Mo - Yl

. HEHEXIAt DeleH

V. HZ7|HEXDL SOl Cift Mol =
V. TEEEEMEAD|TOl Cigt oo |ojofH)
v, W22

IZZXR

2 FE#YEA N (Financial Instruments and Exchange Law)2 I {FA71F
(collective investment scheme)Zh= MEX X&HQ /Y€ JARIFRY Uz 9
Alsta gk 23 AY e, HF7EFEA7 Fo @ 59 5, 29II¥F
A7) @71ufe A Sl ¥ A FAE T2 Uk 2 Fole fvE &
Al E WY (Capital Market and Financial Investment Business Act)$F} A RAE
Aoy, o HelA xol7t LS ¢ £ Atk 29 FEFEANAYH Sty
AZAZFEGLAA Xol7} Qe AHgE FE 3 dAE 9g3 2o,

AA, AFFA7TY 8 9 BYY4yo] g2 © VY AERAIZEFFES
< FAAgH FAYAE FE2AZERESY ARFAI TR TP Qo 9
9 Aee 283A go. @ fAUEY AE2AZERELS ‘B EAXE 9

* BT AHSITH EHHTH, EHAYAL
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A0 B W13 X1

FAZIY 4983 2es da gley, d&dY :‘%Q}%ﬂﬂl‘ﬁql*‘l“ B9 FAR
2348 A5 3. ‘

A, AZFA7TY ‘i‘:!ﬂ"ﬂ’ﬂ Aoz} Ak -,-a]u}a} ARAZSRE AN A&
o FEFEANY A2 A2% Az 7HE A YR} 2o © AR AYe] YR
Pl Bt B9 @ S 2 @A Ex Fad o £dg WigeAY
Ee AW 3ARF 23 Ae AU BE oA g A& W82 & 717
et HEE vhAste EE T AA g

AR, FERE A 74 Byo) ga2g. fyts FFAE st AEAF
FHEE HEY Aol ol vty Y& FAS o) FEFANIYLE FF
HEE G, FA9 & S8 EFAAYE 8 AU o1 F5A &
Agolo.

dA, a0 Az g2 $2ue AEAZEFYMINE AFFAULE 9
At e Av FEESAYYY WE LEF 3 Ao old HIA AR
Me WAFAdANA 558 sl R2g Fo.

A, Y 3¢ SEFAUAR soqF ARFAASG Zo) AZFAAANA
E AEHe 4F ABRRINYF 9 AEFALRELA IFYFE FHSA 3L 3
o). oo ®jste] YRAME ol JFE WA R A

AAA, syt ZFALeE FFIPA SO ¢PE 42A e 5PFEE
10% ol B8 He A5 e7lvivlol 83 748 TA gevh ol A 489 7
SZEANYS 2. 239 YHA Drviel FA49 HAE FSE o LAyt
ME ZRAJLR ol ALY 42 e YIFHITY 10% o8& A5E 3¢
3zl thate] drluffo] B P& HELAY o Fo] B HEJ G,

AFA, JVEA7IT Zv = (short-selling) &+ #RE3} U] AEAZER
B ZRYFVFANT GAHRE 4 FHFANT A3349 0% H QoA
FUEE 3 8E AFoln oo ¥l AR 2RJFVFAVITY FHEE A
83 8kt g,

FAo] : AEAZS FEFEAY B FE SEFEANY, FREATE s
d A, 3=
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sz SFAZHAUY UEHEA|IH(HE) YHol w3t o@

1. M o

1L A

22Uz} AR 20069 69 30Y "ARAZH FEFEAY FE WE AP
(0)3 ‘ARAFEREL o1 ¥hH L WY ddudld, o]2ut AEAIZEHEY A
& A3 qickd FHLe ¥Y FFAAY, AEANY, TAFA AI 89U,
ALy, I YA FE HE 2 FTFANEANLY F ARANZ B2 58
g 9d HES SR FAE YrFoz AN #H, A7 A& [N
€ %3 544 R3S FH3Y AF Mg Fole W I £Fo| Tk
S2tel ARE 2006d 249 179 ARAZSEY AP & A8 71EgE YR 9
¥, 1 59 o Aol X Age FHAE AHA FA JAE FHA A
Aycte] i o)ATE ¥ A} 2006 39H 490 29, BYAL AL AR
84 9 HEYA 5 S8UA, A3E 5 AA, %A F& ez TXH BH 43
3 & MYHAT 497 590 SEATE, MedFSPAE, F3MEATY, 334
F93 2502 43 2N FHPHE AAYH o1& T3 TP APY2 WA
£ Y7130z AUt AFe AT PA & 35 FAZ BIE FHIEA Al
Ao APE FAck: Fx 71BN & B §A3EA, 2% 94AFY FHE v
g3le] QR YL £33 nAFAT. ol B2 FR WAL FE FFY 2000
d 282 - A13(Financial Services and Markets Act of 2000).2) Y429 8%
EAYY 2 EUS Z2SAEAZAN 5€ 283 242 33 Atk o|gid fAE F
Y29 FAEAN YT FAE AL 2ol A Hol & F gle 4Fol0
cgvel ARAZETELY F4 24U GBS 2000858 FATE EAA A
EX U FAGZEC 3783 e JMed, 9388 % B8 § AN MER
Ax F483 k. ool we A AR F240l FoAIL UL, ANEH
9 $8% Z71332 Atk 283 7199 ASELYAE YL A, 8710
U IT 7169 A £ WFo2 & M2¢ 84T AL - dv= ot ol @
1) ARAZERHUSGS 20079 Fubr] FHEAE FHZ 3}3 QU
2) 9=& 2000d°) AYS FEFANA - APEE TAE ARAZE FARL Uk FHA BF S
zyoze A9 '929 FEAUAYAGEA B nF, ME - PAPFAT ARLA A2E. 2003
AY - FEA, "SEAUY BANEG U A9 AN E FH22T A& Y A4R A

13, 2003: 0137). "ARAZEREN ¢ FHAA-GFY FHE FY2=2-, ALEEUHEAR
A, g - AT EUE, 2006 F=.
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T B 13 EIR

TEYE Tt 712 P 3o FAANE A2 B3 & Q= FE] Q)
i, G HEA 2AY FEY WED FARIAY B4 HEd A s JEE
Atk 89 §¥ Aol AYHD e Aot oY EFo] hg3te] YR
€ 19969 GEE YY) o)l FFA2RAYE FJW A 10dA HoER UL,
2005978 20108744 F€ - ARAZAEE vl s A712 FT Aot 20049 12
ol 2R "FRMNYZ23W 904 20063712 SHANAANY S FFZHNC
2 4339 F8ALHY 712 A @02 AP FRFEN} opd mk
FrA g /{9 2¥E 223 Ao FEFEANEL Y& R FMYEY
TAE AlY F9 d@ozA FAAAYY dd - AP YYo=z 2006d 69 ZIYB
FHAAY. 2722 FEIEANAYL T F3AANEE FHoE = g AR
AZEA B8 & W @ F A FYL ‘AFAN TR e PR
&Y #3o PHoE RBe= A 3t

£ HIadqHe feude AR F8EFE P2 AMFY B FSNEA
#Y FAAM FA/FA7](collective investment scheme) ‘FAof 3t LA3}T 97
Yt ALZAZ ST v - JES S vax ¥ a8 de S AEAR
¥l A - ARE B ARFAITH(EE)Y £9 HoA ouE Hof {93
ool BH=A] E FF Y EARE vddol o @ HAyele =4
33z ¥,

2. $YE ARAZZRUNY 53

Tyt ZEAZERINLS AR AFo] YW I EAET YA By
YA F&¥dE 7158 FA(functional regulation) ] 94X & M93xn U 7S
H FAE A9 e 5EUAY 5P F= gL o

AA, AR2AZRE F§3FN U3 ALAF AGe v FEEALEY W9
€ BE ez RE FEFALEY AFH HAE 5L, RE FEEAY
Fol Ao TR BITL o) FO|AEF 32 Ut} F3E Y HE §F AEAFEA
SEYEE YHAAN YYol FASYE a9 T AARD, ESANEA

3) UEE PPold BB o)X 2AMAA AR(free). FB(fair). MAB(global) e °o'd§ FA
Ao dEe 842 A §87189 dAYE 30 T2 g POCHITE—A - KitEkd. T
FWEEMA. JOX - HHEM. 2005 435R: IS - TRAE - BiBRAS. "HESIGIEAM. XX
AL, 2003 7T1R: 483 B4R — Y 2k, UK © BEEMETMIL 2000. 53-54FK).

4) SHE BLOSMERT SMAHBIEE. THRRY—CARK) 2T, . 2005 12 22, 3A.
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U= SSYEHAYY HBTAIF(HE) YHof BEt 2F

(FA)ol e 884EL EF SEFAZELE A o

A, SEFAUE 4% FAN FPUAE BEST FU8A ARAZERY
4 FEFAY FEE HEP2EN BE FEFAYE FAS #Hdo SR} B
3E e F UEF 32 Qo ARAZFRUGS HEAYol He F8UE FA
i, FASAY. FRFAY, FALYY, FAAEY R VEgYPez FEIAGY
a22x 29 % BPA} Fol FPFASTH, FAYUE A7 EE FAYUE REL
gAY HPGEE vl BEe S8 FF FANANY - FASAGLE F&3
A Aok B FIAFARAL AU4EAYAL FAFABAL § Y PEY GEA 0
o ARAZEREA A8 FRFAY TAYG E=EFAE {9 FAAE B
333 QA o] Wl JFFEAY e FEAFARL FEEFII0l YIRS
dPse E4x B3 E Zs ok

AA, 2EFAAAT 6714 F8FAUYE BF FAE T+ UEF oo d¥% - A
ddE FALYY &4 7N vlRa gl SEFANAE 439 FEFAMA}
e AYLAE ZFo FAMuY, FASAY, FRFAY, FALYY, FAREY
Y AEY F 6/ S8FAUE BF FIY & AEF 33 ok G wE oY
B5& YA A8, YT JH5d € et MR F JE UFSAZNE F
& 1 o) FF 7HsEol e BF o] AHE FAAANA FAEF o oA
Z 7t & AT ARBRES 33 Aok ) FF JHsdel E BEFAATAE
YRY PR AZ, Y AJL AR L AR 3L 59 5 o8 A® T
g FAE 715 . olg tEo] N E MERFo2ZH ARFEA, AAFA
+ 573 ok AENE 53 SEFANAY Y= HRGA UG,

dA, FEFAHALY A7 WA E S ARAZY HEHYFY FAAY HYE
A o FLYFV) HAE Aoz AdA @3 94Y¥FH o2 HEYH,
FAA Bxo A7 e § A9 B9 ¥ AFFHE AV + UES
33 . FARRFARIA AEE EQsd FAA} FEFAYAE FEHRA Lot
E FEFAZE A8 ¥ § UEF 35, FAA 2E A=E FAARAGRANA
A{RIL Ao 442 JFY F A= FEFAYFE BF IIPO2E @ 7 U=
& 39 73 MR 223 AFFAEA} FAZY, FARENA & €EY
4 49 s 2E 285 YAE ARFANTE 288 F UA=E 717 (vehicle) 9
78 dIFHAL Ao

A, FAA4 ¢ T4 B3 FXNE AU FAAE AT

5 B8%0) obd IR 2N FEFAYA Frde AFE B
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EI BOR W13E Win

Hol met AvtERAS ARRARZ FRAYT. 2] GUEAANE Y= 3
€ FEFAAN o] FAR B3 FAE FF 8D AEEAAE A= 3
€ d7ole A4S 33 282 FEFEAYEES BoliPe] glo) WPrs
RN EQJste] £ SYo 2= 4EFE FH - ASHEER d Y. =@
FAREZRH 23& 24 3 P2 - A8 5€ T3 SAVHE d: 99 52
A ‘2P G2 FARRY FA AEE =YY

Il. HEEAPIe Hel - Yy

1 AGFAN7Y B9

(1) 98 S$LEANYE AVEAT9 39

FEEEANYL 2RA% JF2PAS FAANYFEAYZYOA o B 84
YAAZEDA % gAY Ae, A AHNA T Ve Qo) 3 Do) A
Ze AHEAD 82 Ex 428 339 52 3389 FA%E AN 47)=
TI9 WMF Ex FH SANFAAR B A A9 B B 5 qls WYE
F7HEELR Hol 599 HEUYor {4 JATHEY M2 A2% A5E).

olgt #Ate] F FES 247 B 20059 79 Y F83Y SWFAIME A%
FANIT(EE)] dete] g Zo) FIx Ut} & FRFAV T By A=
FE ANl 4% 33 J1E A ZE e wol FH ANE o)8F AYL 59
33, B A2 HE BT FAE ZEANA B2uise A 4¥AH ygoz
e 7178 2R ‘A Ve A8 ZEg Lol B AL o8 AIY'o|
H B gleEs FAY FEEAE F¥ A=A ¥ A HEXFE

6) FAAUAVAYZRL 19089] AYE FANIRVAYZ ol 2AB] 4P 2ok SYol
w2 § 2RE REAYZPNOE FYHD Tl Yoo ANTAGRE RUdT EAAYS
AAzPPS AN7IY §9 FL71Y Sl Y FAE 387 98 YEZA ABEJAHEY A
£ A=), 2 F 0048 FHY AP0l MFHS] 2 TR Fo) FANALE TR AYY
A Avos RS ACHMETIES - ERER - IO TEHEG . TR FHAERE 2006, 112K).

7) FAYAYZRLE 2005600 AFE FERYALZLANBVE R A% HPIUT FPLS Py
A AR sAedY FEE RAsH) 43¢ £ Aok S 23 Ye WYY 2o},
Sl g7 YReAME A4 Aol FEAYL A & e FA(YELY LLP(Limited Liability
Partnership)) & #4& + A SAHBGIAL - ERESL - JIIOKL 2o 23 6)9) M. 1138).

8) olst fAlG AozX PPN Pt F 98 TE@o)

9) TR EXODEMETRET ERITINBIBE. "HIBE, | 2005 7. 7. MK 2R
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Y| SSHENHAUY HHFAVI(HE) YAy 28 2F

VEEE Juidtt A& FIFYEAAYAA SHoY ESAH'E T 9=4F
€ JF3e AL 939 20008 F8A¥L - A3 (Financial Services and Markets
Act of 2000)3 HAFsHY wlFolx 9 ddlol(Howey) 7|&0#} = t2n ot 'F5
43 'rEdE BFRU0E A e HS 4E 9 ¥ nF] FE¥L
Y2 &Y FHEeA ‘B FAAXE ¥58822 33 e S Y&
F3 2 vFe] FL&H Y ‘B FAA 238 FEFEAAYA HGHA
ol I olf= FTFENAN JEFAITY Ao BH 2AY olUd A
AGLFEAYAQANFIYE(013} "SANGY ol dhy ‘B9 FA44 2248 F
FFEAN YA QE&3}A Got7] HEoltt. 98& 34 G2 A FAIEYES |
AN 9 FAHAL F AP BEE A& HARA SELEANYY FEYL
2 S1X8A 347 W&ol
FELEANY S ARFAVITS BEY 39 YA E IR I3 FEA
Z - A A2BRAME ARFAZITFY s #-sA A 71A] AHgE FAL
At
A, ¥7tAE(participants)©o] 33 & ERH ZE F/H AL B A%FE M
ol Ao I AN A FrtgeEM A &5, Bf, £8& F& AN A7=
o]} & Y F Nojof ¥t
A, A2 #7tAE(participants) Sl A= Aol A A4HA X ¥h(control)
7t QABHA gedh #7kAE 4YE 8 dE Ee AAE 2E FYE B{deA
ARe BA et o] 232 o|8u 7549 adlogda ¥ F Yt
AR, #7129 @47, F7HAEAA AFHO ok 3t o] F-Z 259 AW (pool)
HAY £ Ado] 71F(scheme) ] 284 F2 2 AF digldo] AJo] ANMEN &
=AY op e gAe] £ BF L dF9 5AE B{dodol @t} o] 83U L o]
&4t 3549 a0l & F Utk ol Zo] FF9 FEAME - AIFY A23HR
A FRFATE 98 AojA FAE TR BE FFHY Aol @8 AFo)
3 FAga gleng, 429 F{FEANIY ‘52 58 A = A
10) SEC v. W. J. Howey Co.. 328 U. S. 203(1946): Thomas L. Hazen. The Law of Securities Regulation
5th ed. New York : Thomson West. 2005. pp.59-61: Alan R. Palmiter. Securities Regulation. 3rd ed.
New York : Aspen Pub. 2005, pp.41-42: James D. Cox - Robert W. Hillman - Donald C. Langevoort.
Securities Regulation Cases and Materials. 5th ed. New York : Aspen Pub. 2006. pp.21-26o w2
tslo] 71Eo H23) fEade T FF59 AN (common enterprise). T ARAA ¥ M3A}e] =
ol 9Jstad e from the efforts of the promoter or a third party). & °ol|9J& 4& A& 7|d3n
(with an expectation of profit). & A3& FX3ta] MAs= HH(a contract. transaction or scheme

whereby a person his money) 59 838 3Z oo} §rl
1) £540l8t §2 FxA Fx R GAEE A BY3A Gevhes 438 THd.
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S BN W3R IR

olZtil = Pt fARh tut ‘W7 AS(participants) o2t PAjEe B Ez)
AE ARFAT B rados 43 A AL F8IEAN YA gag

= g2 "FdMEe dYdEdfol A2 F2A % Investment Contract)ol
W& 3slol(Howey)71E& ARFAZ| T AL QUkd) Hgo] 7|2 o3 3
FFA7177F 19409 FRAH A (Investment Company Act of 1940)¢) FAE w7] ¢
3ol 100 °139 FRAAE 2@THEY MIR(E) WD) o) 7|ZAN B
= Ut Zo] FRFEAIIT B wF9 oM AREAIITY AAT $oja)
e BHLE Joof X, 1009 o149 FAAE B4adoe &3 o

(2) $Eivde ARAZERY AN o)

U ARAZETESNME FRFAVTE 29 o149 EAR=RY 2L I
UFAALE 837 A8 71F2A dg 439 on FHuo) HFH= Roz ¥
A AHFHS A= A17E).

L FAA] : AFRAAAQ] A2l AggRe] g8 AL NGRS 8o

T B ARFARAY A we} £ - L83 3= A8

FASAL - e o FAHA}

. FAREAL ¢ o] 8 FE3AL

- FARAAL ¢ g 48 A AL

FAZY WY g% 2%

- FAYERY A 9% gy

CAERAAENAL - YR F, AYTEE B AuERY AM S8 3 F
Y Ex AR FA F2 - 283t FAFAYAZA Alny
23& 23 AL

Y JIL FAZE, FAREHA A £AYPIZY 5 ARSEATY
Adel TGS vhe FolA 4B S$FEANYY AUFANTY AdF §4}

N oG e W

12) SEC v. W. J. Howey Co.. 328 U.S. 293(1946).

13) 8i8l0] 71 B 4 FF 1009 WS FX: oof FW BT} AN WEE James. D. Cox -
Rovert W. Hiliman - Donald C. Langevoort. op. cit. pp.21-26: Larry. D. Soderquist - Theresa A.
Gabaldon. Securities Regulation. 6th ed. New York : Thomson West. 2006 pp.128-130: Thomas L.
Hazen. op. cit.. pp.59-61 ¥=

14) & @A B @ FAA7 1002 2R FRole ARBIR=ZA 19409 FAH AP 9
HE% A P ez PASL AMJohn C. Coffee. Jr. Joel Seligman. and Hillary A. Sale.
Federal Securities Laws. New York : Thomson West. 2006. pp.1562-1563: &3 ALR®Eof ot
A &L §44. "AEFABES FAS 4YS BAHAS v Limited Partnershipg] Y]
HEATF,. 29 YUY FORUM M16A. SIgaad72, 2005 11, 207-234 =),
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o SBAEAYY YUTAIF(BS) YHo| et 2@

s, aga AGAAe] Fide ARAZEFUS AFT=AN 2, FE FUA
A, B4 254 AZE, AAR 2 EAY 9N, FARIR(AHANAE 2P
the XF3=E 3

(3) MzWA P

SeGe ARAZERAAANY AREA7| T B A2 A7 FIS L
9 FEYEADEY AYRAZNTO A FelolNel 'FA Jlge) AW 2D
SAHGL € 5 AT 2T SAASHASREANZERES A2052) R FF
HAE(HZAZERUS A2062)E EQSHGLY, 1 AL YA YTl HA
A oIBL, Be AF 5o dadE FAA ohd ARFAYAT} g8¥TE A
NA(EEL ABZ W), YRS FSAEANEH i E FYRAITY 5
% 25HE VAHT Yo G o ARANFFRERL v FSYEAY
W3 vlZae e 2 HolN Xolrt glekh

A, S Yoe FANEH SAHAE ARANZEWEA ALFEANF
2 T48T oy, Y29 F9E Te8A Gk o AL I3 YYFAe Aol
A ULt 3 Qe F9E SANGNE FSFEAAYLE FUHA ohida ¥
£9 YEE A 3T Ye WE, U FeE FARA AVesAUE
ARAZEREOS BYHTL, AAE Rg AFHT YA BRolch

B4, QR FEAEAAYANE AYFAVNTY 4Y2os "Be9 FA4 R
A¢ AAE 9H, St B BANE 4gados &1 Ut olHE RolHL
AR B ‘Wi FAFE PP S YREANTA Al FAUSYe
2, 3 %] ARFAT dolode FSYFANELE FAE A& AT Yt
9 vsd, Seuae F9E AEAZERRRCE B FAY 2e 432 At
dolx et

AA, Q29 FSLEANYANE $U4 FIHA D YAUAE AR T
TPHA BT Utk 2 olFE © B FIAA W BAUAY B2 A 22
27} 4R WiHe A 95 £ ASoln, @ WYYeE RRey 3¢ 2
£ A7 AYVAY} Y& 2449 2FAY 185D YW @ ol Ak Y
g A e JY Sol 0 AQosRy FUAY AFE Tovel TAYE I
S AL B G ROTS Thek FPHA L FRA ALAL AAF

15 olgt 2& A& UL HAYY RAHAY B4 2O & 4 Uckol¥E. THAERL,; L A
€ : uhgal 2005, 739, 158-150%: B &Y. PEBA(); . A& WAL 2004 539 ol F=).

- 215 -



oAk Tl

7HedoE dol SR FEANYY 8L LES AT JAHEY A2X A28 A3W).

2. ARFAZT B9

(1) & SE3EANYY 74

e FFFEANGS) ool = QrAY A7 A1y TPAL QB
W ASHEY AP2PAY, FAANIFEAYZ A% B WE A3 A1
FAIRAAYZRAL £ FEAYAIZ A B WE A= A1P &
FRYAAzRAG) AB FE dNHos YPFA Tl TRAHEY #=
1B O © Zade AYo) A9 290 Bl Y4AHQ BB S FX(ES
7HR), @ & A 28 AUl AF SYE Aol o853, F FEAs} =Y
& AQoA T £ W e LR T A8 FEHEE ).

FEIEANYS B 9A 9 QB 3RAAEY I8NAY BRI K8 A
2R} FVAYAIZ RS BE U 2% PP JYzYY o8 &
A2 8E B AYFANF(EE)o] dAdE $42 BsQHo] UL TEYE
AR A2z A2 ASE ARG UEY JAk, 4E o WA QA ge
AE7HA Q0 FFANE G937 98 =8e 4Ysx, 289 7 PN Y
o2 AN 29 BRI Y& AL oY ZANE AR AV
A7 225 s 2340 E4AA ARFA) TS FERRR = g Qo
|t o] AAAY] Aol B TAME FYSAV P AZaA g}
€ 7182 "9 dd°/(Howey) 7121938 FEUT. 2813 2y ARER7) 7o
HPte A2 & F At HPA% SYUSZWER 227195 YS2 P 9
AR FAAL FENEFISALALA A Aeo] dANE SAsA T84
EANY A g PN A #4& 5T AHEE 9=2) 0

49 7HE3 g FAN 58 7MY 73S 328 Ao wAg 5 FPL A
ol AL G0 hte] APHLZ Bojda Q= 2ANQA A APFAINTY

16) SMN BLEEMERE TUSFABINN. 29 23 09 vaM, 98

17) Q7o 499 A4 9 HoAit) 49 So) T@E.

18) 2MN BBELMERE SRAPRBIBY. "MEERAF—L(7 72 F)ZouT, | 2005 11 24,
2R

19) Howey 71¢ol Wade g9 ZF 109 U§ #=,

20) B Fgde v Zo] 2 FF) BAHE A% M2 S| AI: IAFAN el 2
FEANYY TP 28¥TE TR T o) AFAoTE FYUH NS $24 Ml
Yol Ag @
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UE2 SEMEHAYY FETAADIEE) HA 2t 2F

Wl T34 G Aotk o)HP #FE FA € A2 2PPYIARFEANFH(ZRE
HE)S A 88 d33 - g3 AL E TFA gl wjA
Aol w3l - 39 ARLEYE AAZ FRAJARIZE W& ol 831o A%
AM) Z(production), &WAL WU AZ, DVDEAL, Faudad 5o #FEUIYo
AR A7t ARALH7T FEY AZEE BRI FALES @l
gho] A JUE sPWt o) T2 AFPY Ade 7L &Y AFUNE
Zr&ste Aol ol A 7Idel AAE FREIIY ZARY. wtA vy - G
AZH QY= B PAS= FPHY Aol

oA 7led vig o] FEFEAMY S JFFAVTFY FYE 54, 54 4%
F& 71EHe] AEAG 9 AjolER 3t FANY T 880Gl #FHA Fn
Aok, £ 1 HAE QFRY FS X F9 717 (vehicle)d) Felol FAHol
glo] Yoz TR Ut

(2) $2ut AZAZTAYAF w2

Feu ARAZEREGNME UG FY 5 YWY A¥ksE RE T
& ARFAVNTE 488 7 Y=E H{}AN FEIAL FAHAHIZER), Y
4 dEzxy, Y 2{E JEFATFE AFA 2P AL 4332 ok g
BPHAE ERAGAM AL ok 2 ol FHHAE FEAYAEeR
TEH7] dEold. FRFAZITFY AL Gdists A B-AY A2 WAS
FAYUT 333 B¢ AojAE AYsd o33 2.

AA, 422 SELEADEAAN AFFEA7)TF HAE Aol &4 HAPFY A
A& 339 FPHAAEE AX G & B YA & 7HsHE AU

A, v ARZAZEFRYUSAINE 429 SEFEAAE A2z A2Y AS5%
M 9 UER} Zo] © &4 Aol EARY B S O @At 2 &
A e Zed ozt £4& MAY Ee AUFAYH FE Ae AU
ol & 33 & A& WBLR 3= 717 dso FH{E A= 7E8E T
A gt o] A2 Jjdel gastt Gy 09 F¢E HF AP JUFA
TolAT AY 2287} YRFP F4E A& AFA £ HyAHolmE FANG
T4 2ol AU EAANA A28 AFE FAe FRFEATA AU
B T ] dEot @9 FLe old& A& FHoz ALHoAY WEFHoR @
e P99 SEFAIY(RAZAZSTHASE A6z A1) & FR37] A% 7172 87
o|§7] W&ol
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EI B W13 X

3 AURAAR

(1) 98 F§3EARLE 39

Y& FEFEAAYANNE AVFA7ITFo] AP /NEE 722 FE§FFo2A
g AFVFAAEE A Yot ol w2y YFFEAALo|F AYEAI)TF ¥
7t GAstY 9, 7]ete] Ate] Fulg wg @l DAHEY A2 A28 A5
). ol #HZe WREFY A2HE FAANYFEAAZ G AL, £ 99
BeA 978 R WY Z2PASGY AR F2 P4 dP9EPA G AR,
FEAYAGZ A G AAR AR 3 FEFANYE % JEHS Fo] U},
O JRFAA R EE2 3 ‘&3 59 AR F V4R 5L Y
HA gt @4 §9 ARY AYIY dEME FAH} 5422 AHSpecial
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[Abstract]

Thoughts on Regulations on Collective Investment Funds in a Comparison
between Japan's Financial Instruments and Exchange Law and Korea's
Proposed Capital Market and Financial Investment Business Act

O, Sung-keun
Researcher, Korea Legislation Research Institute

While Japan's Financial Instruments and Exchange Law takes the approach of
including collective investment schemes, a new and broadened concept, into the category
of securities, it specifies detailed and specific provisions on entrance requirements,
exceptional cases for qualified institutional investors, and prohibitions on short term
trades by unionized collective investment funds. Between the two laws there exist a
number of differences as well as similarities. The two laws show differences in terms of
the following:

1. Definition of collective investment vehicles
Whereas the Korean law includes investment trusts and investment firms in the
category of collective investment vehicles, the Japanese law does not. Under the Korean
law, a firm is required to have multiple investors to be legally established as a
collective investment firm, whereas in the Japanese law such a requirement is not even
mentioned.

2. Scope of collective investment vehicles

Unlike the Japanese law, the Korean law version does not have provisions for
granting exemptions to a firm where all of its investors are directly involved in the
management of the company as long as each of the investors is entitled to receive an
investment return only to the extent that it does not exceed his or her investment
contribution, or the firm's assets linked to any particular project that it funds are not
to be distributed to its investors.

- 236 -



YES SSLEHAYUY EFAIA(HE) Aol 28 o8

3. Methods for regulation

Under the Korean law, any commercial funds are subject to its regulation. The
Japanese law, on the other hand, employs the Commodities Exchange Act to regulate
commercial funds. In the Japanese law, however, the extent of punishment for violation
is either limited or equal to that of the Financial Instruments and Exchange Law.

4. Qualifications for market entrance

The Korean law requires any firm wanting to operate collective investment business
in Korea to register with the Financial Supervisory Commission whereas such firms in
Japan must register with the Office of Prime Minister.

5. Notification and issuance duties

Under the Korean law, a financial investment firm has the duty to notify individual
and professional investors through written documents and the duty to issue fund
management reports to them. In Japan, on the other hand, such firms are exempt from
those duties.

6. Shares with voting rights

Under the Korean law, when a firm acquires with its unionized funds more than ten
percent of a particular publicly listed company's stocks, it is not subjective to legal
regulation with respect to short term trading, which is different from the practice in
Japan. Considering the nature of the involved union and the government's intention to
regulate short term trading, reconsideration is called for whether or not it is more
desirable to apply a short term trading regulation to those firms acquiring with their
unionized funds more than ten percent of the shares that a particular publicly listed
company has issued.

7. Regulations on short selling

With respect to short selling, it is noteworthy that in Japan a unionized collective
investment vehicle is completely prohibited from short selling whereas the Korean
government plans to allow the practice within the limit of not exceeding twenty percent
of the total assets of each indirect collective investment vehicle.

Key words : Capital Market and Financial Investment Business Act. Financial

Instruments and Exchange Law. collective investment scheme,
functional regulation, short-selling
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