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to the involuntary admission of the mentally ill person
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Mental Health Act 19583(c.20), Sec.26.

[Abstract]

The position of the family members in relation to the
involuntary admission of the mentally ill person by a
legal guardian

Park, Jeong-Ii
Wonkwang University Legal Research Institute Bio—Medical

Law Center Senior Researcher

The compulsory medical treatment for the mentally ill people is based on
both “Governmental Authority” and “Governmental Guardianship.” The former
comes out of the ideas that the basis of governmental coercion is obtained
from the elimination of threats posed to society by the mentally ill. The
latter, on the other hand, comes out of the ideas that the government and

public institutions need to select and decide on medical care on behalf of
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mentally ill patients without pathological self-awareness. Judging from the
treatment for mentally ill people so far, it has been thought that living in a
same neighborhood with them is natural but uncomfortable, so governmental
authority has been put in the first place for the reason of public welfare
and order—keeping when something happens.

Under the Act on the Promotion of Mental Health and the Support of
Welfare Services for Mental Patients (hereinafter referred to as the “Mental
Health Welfare Law”), the mentally ill can be hospitalized by their own will
or by other people or institutions. The former, the voluntary admission of a
mentally ill person, is not a problem. The latter, however, the involuntary
admission of a mentally ill person, can violate human rights because he or
she is hospitalized not by his or her own will but by other people’s will.
Because the involuntary admission is independent of the mentally ill patients’
will, the possibility of human rights violations cannot but become bigger
and bigger. The involuntary admission types are three; first, the admission
by a legal guardian of the mentally ill person, second, the admission by
administrative institutions, lastly the emergent admission. Among these, the
admission by a legal guardian of the mentally ill person allows some family
members to enable the mentally ill person to be involuntarily hospitalized.
This is because people expect that family members will take care of and
protect the mentally ill better than the other people, which seems to imply
that other qualified individuals to protect the mentally ill person cannot be
found, and that family members are the only option to protect the mentally
ill person. However, the situation gets different if the family members give
up the legal guardian’s role for the mentally ill person. Also, voices to ask
if it is appropriate the mentally ill person’s interest should be protected
only by the family members who just share bloodline are growing louder
and louder, as the blood relationship is not formed by the agreement of the

two parties. Nowadays, our society undergoes changes in family form and
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acceleration of an aged society, and overflows individualism, so I think we
should seriously consider the position and role of the patients’ family
members when an involuntary admission by a legal guardian is decided.

In some states in the U.S. and France, the eligibility to apply the
involuntary admission for the mentally ill person hasn't been limited to only
formal family members, so the third party who is actually taking care of
and protecting the mentally ill person has also been allowed to apply the
involuntary admission. Considering changes in family relationships and the
individualism, T think it may be reasonable to let family members of the
mentally ill person get a chance to back down the role protecting him or
her, which will be gained not by their own will but by only their bloodline
without the agreement of the two parties. In this paper, I discuss the social
viewpoint on the family, the family members™ role in relation to the involuntary
admission by a legal guardian, and suggest the involuntary admission by the

judicial review process as an alternative.

Key words : mental patient, involuntary admission, legal guardian, judicial

admission, administrative admission
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