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[Abstract]
A Study On the Legal capacity

Lee, Hong-Min
Associate Professor, The Catholic University of Korea, School of Law

This article discussed two points more in depth compared to studies on
legal capacity conducted thus far. One point is regarding whether legal
capacity is a requirement for the establishment or a requirement for the
effect of legal acts, and the other is regarding whether the concept of

partial legal capacity can be accepted.
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First, with regard to whether the legal capacity is a requirement for the
establishment or a requirement for the effect of legal acts, a prevalent view
is understanding it as a requirement for the effect. Accordingly, a person
without legal capacity cannot be a subject of rights. Therefore, a legal act
involving an entity without legal capacity is said to be invalid. However,
regarding the existence of legal capacity as a requirement for the effect
cannot be easily accepted because the absence of legal capacity is eventually
equal to the absence of legal entity (i.e. the party concerned). Therefore,
legal capacity should be regarded as a requirement for the establishment of
a legal act. This becomes clear when the following issue is considered.
Currently, there is no disagreement, for example, on the fact that legal
capacity is not recognized in animals. However, among animals, chimpanzees
are said to have IQs not lower than 80, and therefore, they are said to be
capable of understanding humans’ instructions to some extent. If chimpanzee
A’s owner B sent chimpanzee A on a simple errand, and chimpanzee A
understood the relevant instruction and followed it, should we regard that a
delegation agreement has been established? If the legal capacity is regarded
as requirement for the effect and the absence of legal capacity is considered
as a cause of nullity, A should argue that it has no legal capacity by itself
as a ground for defense against B's argument that a delegation agreement
has been established. We cannot accept this example. Eventually, legal
capacity should be regarded as a requirement for the establishment of legal
acts.

Next, recently, most views accept the concept of partial legal capacity.
However, the concrete meaning of the fact that the legal capacity of a
person is recognized is that the person is enabled to make contracts,
acquire rights, and bear obligations in his/her name. Since the property
acquired as such becomes the property of the person of whom the legal

capacity is recognized, the creditor of the person can conduct compulsory
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execution to his/her property. That is, the legal capacity system can be said
to have an intended function to vest the property right in the person with
legal capacity so that the property is independent from others properties,
and to ensure the property as chargeable property of the creditor of the
person with legal capacity. In order for legal capacity to properly perform
this function, the concept of legal capacity should mean the qualification to
become the subject of rights and obligations, and must be viewed as an
absolute, inclusive, and indivisible concept. However, if the concept of
partial legal capacity is affirmed, it is difficult to perform this functions
properly, since the legal capacity is understood as being relative and the
content is concretely and individually understood. In addition, when the
concrete legal relations for unincorporated associations and partnerships,
which are mentioned as beings for which partial legal capacity is recognized,
are analyzed, it is difficult to regard that legal capacity is partially recognized.
Therefore, T do not think it is necessary to acknowledge the concept of
partial legal capacity.

Based on the two analyses as such, this article described the legal

capacity of natural persons and the legal capacity of juridical persons.
Key words : Legal capacity, Legal capacity of unincorporated associations,

Legal capacity of partnerships, Legal capacity of unborn children,

Legal capacity of juridical persons
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