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[Abstract]

Freedom of Legislative Formation and Limitations of
the Constitutional Trial

- Focusing on Discussions in Germany and Case Analysis of
the Constitutional Court -

Pyo, Myoung-Hwan
Professor, Jeju National University Law School

This paper examines the discussion on the freedom of legislative formation
the limitations of the constitutional trial in legislative control and analyzes
the case of the constitutional court.

What matters most in legislative control is the question of how much to
recognize the size of legislators’ formation and the specification of the
control density of legislation in the constitutional trial. The status of the
Constitutional Court, which exercised control over the constitutional violation
of the state’s actions in the modern constitution, where the binding of state
institutions to the constitution is recognized, has been relatively strengthened.

In particular, in the constitutional interpretation, considering the constitutional
court as the final voter's interpretation agency, the constitutional system
without a national institution that can correct the decision—making power
of the constitutional court, and various constitutional interpretation methods,
the setting of constitutional trial limits in the constitutional control of state
action is important.

In Germany, several discussions have been undertaken to set limits on the
constitutional trial. Considering the constitutional court of Korea, which has

a similar status as Germany in the national organizational system, the
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discussion in Germany on the limitations of the constitutional trial is
suggestive. In this paper, this study focused on the theory of substance and
function.

As a result of analyzing the case of the constitutional court, the constitutional
court is based on the theory of substantive law and complements the
functional law perspective.

In other words, the constitutional court is mainly based on substantive
laws in relation to the control of legislation that limits basic rights. In
contrast, in the examination of the principle of equality, the principle of
self—funding is applied from a functional law perspective.

On the other hand, in the legislative control related to the constitutional
norms in which the judging standards matter, the constitutional court
adjusts the examination intensity and the examination criteria on the basis

of the distinction between the code of conduct and the code of control.
Key words : Constitutional Trial, Legislative Formation, Substantial Legal Opinion,

Functional lLegal Opinion, Legislative Control, Screening Density,

Screening Criteria
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