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[Abstract]

A Party’s Death before Filing a Lawsuit and
Power of Attorney

Shin, Yong-In
Professor, Jeju National University Law school/Lawyer

Recently, the Supreme Court(Supreme Court Decision 2014Da210449 decided
on April 29, 2016) says if the power of attorney is committed in the case

of the party’s death before filing a lawsuit, filing a lawsuit is lawful and
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could be solved by the interruption and succession of proceedings.

There are three problems with the Supreme Court’s judgment.

First, whether this decision is contrary to the previous decisions of the
Supreme Court that said filing a lawsuit after the party’s death was unlawful.

Second, whether the power of attorney is extinguished, if a party dies
before filing a lawsuit.

Third, what action should be taken if a party’s death is overlooked and
a judgment is sentenced.

For the first problem, there is an opinion that it is contrary to the
previous decisions of the Supreme Court on the ground of the deficit of
adversary procedure. However, if the power of attorney is committed in the
case of the party’s death before filing a lawsuit, the power of attorney does
not cease to exist, so the adversary procedure is maintained regardless of
the party’s death. Therefore, the Supreme Court's decision is not contrary
to the previous decisions of the Supreme Court.

For the second problem, the Supreme Court decided that if the power of
attorney is committed in the case of the party’s death before filing a lawsuit,
the power of attorney is not extinguished. But there is an opinion that it is
reasonable to conclude that the power of attorney for the case is extinguished.
But the the Supreme Court’s conclusion is right.

For the third problem, The Supreme Court solved the matter by the
interruption and succession of proceedings. However, it is reasonable to solve

the matter by the correction for an Indication of Parties.

Key words : Party’s Death, Power of Attorney, Pending of a Lawsuit, Succession,

Interruption, Correction for an Indication of Parties
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