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4¥R3 gEae) FEe A9 F4% ABAY FUL FHOE
Btk E9 02 AYeA0oRN AoRslvel B 200599 FFAANE A
12 EEL E TS oE AT FRE T2 AGLEAA
austel AN B Aol ATUANES AN B T AN HE
SR % HAS] ARUACIAY s A AAHA AR Ak

o

i
fm

FHO : FRRAM 2, GRS, HY, AT, GEFE, FIIT

. ME

Aol HAANLHLE EX=F7te] ojde] 7]Z3t3 Uth 1948 SRR A
8] 2 (National Health Service) 7} =4 E A2V 9—5‘% A M GRFF B
ARG A YA BEG AHE AL A =¢8] 759k 7ol AR AH}
JEFARE FEH Ao| iz BE 51“310“ EHEH FEE oo Eel ASA
EA8] ~(rehabilitation service) & T83h= THHQ HAEMHAE ZAE
T8 S8 Ao ® AFey doh g5 AP eEd o ) 8HLondon
School of Hygiene and Tropical Medicine : LSHTM) Q772 gFox ¢
EFRAE QIS AP 7 4 1HRY o8t 4 AFE EHsINcH
LSHTM d+%10] 20093 =B AMEA(NHS) 4} 107) B A Apbgst
B2 149 S 2A A3 ISR BA7F e A9 3%l o] F ¢
ER FAHAR A% AL 52%Z FAHAATE HlAM A7 o] BAE

1) FREAMVANIS) = gogoldo]l AHEES 3t e 7I#H2EAN fgddA= &
8ok ZAbell WEY 0% FFYAEC] NHSH Z&5Ho vy 8% °o]&
Fdo] ol 2R AR Jv F=Y GAEAd IAS9AgI e BA4Y
izl el o) F 7ol tia) ¥43hh Harrington, Globalization and English Medical Law, :
B. Bennett & G.F. Tomossy (eds.). Globalization and Health: Challenges for Health Law
and Bioethics, 169-185.
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=2l 2 RuNMeo Het IE

T AAE YT o A7 171-8
te vt gy ARty dth2)

Aol A oatel o] digt 7]E A Adel mEto A AlkgAt
AEol A WEES 44T F vk AT FFHAA A5 EAE

FED BHAYY HFolgks FE FEMF gt NHS 98NS
A ATEHE =718 BAXES] HYdM YgEFFEe] old=HE ¢ &%
olgigt FE-E 3] WHHFHE AFY 87 ik olH g HelA wt
Fol gytyt EAjsior s k9 (consideration) o] §17) W&ol g 7Hd
mEY A IA E F A& Aol itk wEhA SR AN
2(NHS) & Aish 3t 73 g4 oz Ey3goln 74 (Negligence) ol
wzl A7 4 doh EE “Battery” F2 "Assualt”9} #HEst] EHIYH
duololol & 7R A ALY AFAA 7 AFGetH EAHOE 3o} oA}
Atole) Alekol Yy PLIE7E Lo3thH Farel WAoo A otol
A-e7] el Ade] Aol IHHETHY

97, @ 1342 AILS ours 5 9l

()]
9%

=

ie)

2, n:Ll rir ofm rlo

2) Preventable deaths due to problems in care in English acute hospitals: a retrospective
case record review study. Helen Hogan. Frances Healey, Graham Neale, Richard
Thomson, Charles  Vincent, Nick Black. BMJ Quality &  Safety doi:
10.1136/bmjgs-2012-001159 - See more at: hitp://www lshtm.ac.uk/newsevents/news/
2012/study__reveals_ true pictureof preventable deaths in_ hospitals_ html #sthash.
xKVI3UAB.dpuf.

3) Pfizer Corporation v. Ministry of Health (1965) AC 512, 535 f. per Lord Reid, S. 544 f.
per Lord Evershed: S. 548 per Lord Pearce. S. 553 f. per Lord Upjohn. S. 571 per Lord
Wilberforce: Reynolds v. The Health First Medical Group (2000) Lloyd's Rep. Med 240
per Simmons J. (CC. Westlaw-Summary): Jackson/Powell, On Professional Negligence
5th Edition 2002, § 12-005: Jones. Medical Negligence, 2nd Edition 1996, § 2-003:
Kennedy/Grubb, Medical Law 3rd Edition 2000, p. 272: de Cruz. Medical Law 2002 p.
118.

4) AYe BRI tRE o] APshy olo) thal LurFel ™o 2= Winfield/Janowicz,
On Torts 16th Edition 2002, §§ 5.1 ff. EAEHA L9 £ “(Concurrent liability) &) &84
£ FIHY(House of Lords)ol HWAIHLZE Ay A+ FdZE Henderson v. Merret
Syndicates Ltd. (1995) 2 AC 145, 184 ff., 194 per Lord Goff.: ©]ol th3ll Jackson/Powell,
On Professional Negligence 5th Edition 2002, §§ 2-100 ff. 2-105: Pittaway/Hay, in
‘Pittaway/Hammerton, Professional Negligence Cases 1998, p. 533.

5) B9 (AR AFUR) B oflz HA(eAY AH[5E4, 994 5] 9 7E
2 73d¥is g AEe] dElAe= Grubb, in  Grubb (Hng Principles of
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AFYNA JEALL WIANALO T SR Aojw Aekge) sl
N olgdoz B ga Qurdel Fele|mel WEAADE SAlolA
$F Bk opa} AGAAZ SolgozH AAHA FYYT G ARA o]
o

= h
AYATHT BT dFYLES RFRE FAH0E DUHA 4T A
Aol ME 2zkel AN FAHOE BUBT E DE F2 4

3 = ARG T E YEQ] Abol AFUA 1Y 3t
A B =Tl FFFEA whE gt R KIS FALE
etz &t7] W] AHAAY Ay g5 e HEHE

sttt B =dAe g wet AAle S i HAE Fe A o

21 AES ALty AsiA YAt oEA YERAE FHsjoF =R

ek dntHel A AAREE AFeaa ok =9 NsFHAd

ARl 71Ee] AFAA7E P kAl RAPEAR] Ao HAH e

E A 7leEe] 37 dEd 1€ A5 (medical treatment) &} &

Hek A (negligence) o3 7ol tis] dubal AAS 2vis ohg YA B

e Y54 F(standard of care)dll tig B FE AR FH FL2 A

549 AR A TAAAY] §3E AAEA dEE oF G5 FFel

Medical Law 2 nd Edition 2004, § 5.12.

6) Midland Bank Trust Co Ltd v. Hett, Stubbs & Kemp (1979) Ch 384, 434 f. per Oliver J.
(HC).

7) Sidaway v. Board of Governors of The Bethlem Royal Hospital and the Maudsley
Hospital (1985) AC 871, 893 per Lord Diplock (HL): Gold v. Haringey Health Authority
(1988) QB 481, 489 per Lloyd LJ, S. 492 per Brown LJ (CA): 72 ZAdzEE
Charlesworth/Percy, On Negligence 10th Edition 2001. § 8-94. Alefdolis B2 EAF
oA LoEY AAEE YE B A= 28 HEHh Eyre v. Measday (1986) 1 All
ER 488 (CA): Thake and Another v. Maurice (1986) QB 644 (CA): Pittaway/Hay, in
. Pittaway/Hammerton, Professional Negligence Cases 1998, p. 529: AAHA 7]l i3
)= Morrison, Materielle und prozessuale Voraussetzungen der Arzthaftung in England
& Wales, : Dautert, Ilse/Jorzig, Alexandra(Mitherausgeber), Cross Border Treatment -
Die Arzthaftung wird europdisch. AG Rechtsanwilte im Medizinrecht eV (Hrsg.). 2010,
S.101-129.

8) 593 uFTe) BLATY deNE BB maddAe P2, WA 8
(1990.4), 369-3919: 943 95729 dFd #3 SUFFH v Ny A I,
Z 349 23(19852), 21-42W: &A% 59X Y YAty TAAR QY AFRE LA, ALt
A 219 135(2004.8), 221-244H.

o o fof
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FEolA AW Aol deAd AE B A ok

Il. elzaree| TE|E

4 (negligence) = 174371 A
e FF("duty of care”) &
A O3 ole et ARE &3
7150 AYsiA] ko dutgo g #Als
SHoE B A gFEddE
Z A= 49 Bolam -HIAEW Q] 7130 wigl RS At} o] st 7130
w23 BolithoAbAlD 2] H YD (House of Lords) S E3lM o2 97t ¢l
T 2D AkH B EEeY FEIAJ] gAY FooRre AEAH

(reasonable care and skill)13)& it} mabd g AFUA AT 2814

Sa7h Heel W A ol
Oe A olE A& Avadine

ARe AL dF3NoF &t ol
AR @ A7d2 71aE0 W

<X

i

]

e,

9) Hotson v. East Berkshire Area Health Authority (1987) 2 WLR 287. 295 per Sir Donaldson
MR: Jones, Medical Negligence, 2nd Edition 1996, § 2-003.

10) Bolam -HIZ2EE #93 5 AdHdo wat ¥EE AT Bolam v. Friern Hospital
Management Committee (1957) 1 WLR 582, AE5&H 22 X &EFAL Bolam A 39 wat
ZAAHE Y 25t FHEste AR ALdoA o]#d HAEE AlE ExpelA i
3= 9 FEF(standard of care)s ZA3=dH AMEEUR Bolam v Friern Hospital
Management Committee (1957) 1 WLR 583 AFAL A7} g 5A 0 AAHE 44
W} FAE S @ 7GRl 54 92 4 AT AN HYAET WAy A
B9 71ES 9skA g, AAZE fAE AEZF A g3 AAFHE AL, Aol
otlgts el 71RS Ul oAbyt gEAe] SEdSE AFdglel HEH
(reasonably)” &2 "=gH L2 (logically)’ FHNEE 27HE A5 olHT HXZE
dsl EA 7 A7 = AT

11) Bolitho v. City and Hackney Health Authority (1998) AC 232. 241 ff. per Lord
Browne-Wilkinson.

12) A7E ou st a7 wgl 23RS A=A g5 dFA FAYS F 5 AT TA
thall Thake and An-other v. Maurice (1986) QB 644 (CA): Eyre v. Measday (1986) 1
All ER 488 (CA): Samuels v. Davis (1943) 1 KB 526 (CA).

13) 13 Supply of Goods and Services Act 1982 JF=.

14) o] i34 = Dugdale/Stanton. On Professional Negligence 3rd Edition 1998, § 17.27. &
AFEAe] AFe diside dEdA 23 ok ojddl alA Jackson/Powell. On
Professional Negligence 5th Edition 2002, §§ 12-233 ff.: Jones, Medical Negligence, 2nd
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ol e disl oo AEE HHE A F gAY =AU FHe Z2
27 ok Hrrgo M ulZ Aok 9| F9uH(breach of contractual
duty)oll thsix AZdEHAE Gevhe A 719sioF aohly 3818 A7t
He Zu site FAAHR A3l AAg A4 FIEE 7HR YAt
Ae A AFTh] FAZE dth & oA A7t Ayt FAES s34
I8 szt oleig Ao 7ddteE A ?J%% ATk O}Tﬂib_ 3
A ol Aol FAAHG ol dvte RS dnsit
A Azt AR S AP A AEA G Bl A%E 52
Bt 94-1—-'4“&'% ?l’ﬁ?zf T Atk YAbe] HAE EWILlet whEvkA
T Uom g} opgty @rhle) oE AMD

]’\19} UV”V]i —Zr949JT94 7N FAAQ ARtel] what EP‘]E} 9]
o Fo JFL Fe AFEEA A A, AAtY A2 g me} o
2 &2 g gAY oF = FeEhlD
AL Aol daiA e 2714 AHEE thelete) A S 4 ok Kavanagh
v. Abrahamson AHAE & & JEH o] APACAM A7t AElzE vk FHojl
A ALE Y S50 EAY IEE AR gk Zlo] AR HA] gt
Th18) SiARE Eate dAatdlAl B MEE FAE EHFE AS Lo
I YA ARE FAE Th YA I3dA HEY AMeE W Hixe o
2 YAE ERoY A Xt Eas uFol B HEoE Abet
Atk olel FIAE HYE AA FUTHY ool whe] Lowe v. Havering

rifl

2

Edition 1996, §§ 4-096 ff. National Health Service®l #H<Jol tha A3 EAH AFE
Chief Medical Officer?] Sir Liam Donaldson in Making Amends - A consultation paper
setting out proposals for reforming the approach to clinical negligence in the NHS - Juni
2003 -. hitp://www.dh.gov.uk/assetRoot/04/06/09/45/04060945.pdf. 107+A 714 &3] &
AP Eelso] pasel A9ez 9

15) Jackson/Powell. On Professional Negligence 5th Edition 2002, § 12-186.

16) Jackson/Powell. On Professional Negligence 5th Edition 2002, §§ 12-169 ff,

17) Jones, in : Grubb (Hrsg.). Principles of Medical Law, 2nd Edition 2004, § 6.54: Jones,
Medical Negligence, 2nd Edition 1996, § 4-004.

18) Kavanagh v. Abrahamson (1964) 108 SJ 320 per Atkinson J. (Nelson-Jones/Burton,
Medical Negligence Case Law 1990, p. 2509114 <1< ).
) @49 Ol Sk AEA BAE A 2 Ro) Bl opd & UAT Akl o
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Hospital NHS Trust #ZolA olv] 432zts ke SxpelAN AdsA
=Y EFAQ €4S AP e & 5 Aok I3Ze IS Ao ef
= 859 Fook HIE A dth Sale F WA AEEe] dojut gAY
FTSANE dA HAL AR giF 2AUF AT SsiE Y
A HEA ol Are Aot

2

St AR A e F ABACE A7IE 5

v. Banks AFAolA AR oA TAES T SR FeF FoE

e A& SHPAT ARFESEA BAZRC &3t T 3

FTEY ZAE FHHA F7] Wl AL B2
gl I87F glad E7H949 & o

Aol Aegin £ F Fd dis

ol Jxef A met oAt Wl

SAE JAAA EEsA] Zady 2ol sl IEE A Xt 4

&

H7l 47Hos vA HRQns

a9y
o .
Ql',
38
T
ofr
o
Y
re
e
e
Lo
)

[

gl X T3] ZEA dolg 4 ke AHg 9 tisl A= Barnett v. Chelsea and Kensington
Hospital Management Committee (1969) 1 QB 428, 436 f . per Nield J. (HC): L 2]l
% Jackson/Powell. On Professional Negligence 5th Edition 2002. § 12-173 f.

20) Lowe v. Havering Hospital NHS Trust (2001) 62 BMLR 69 per Crawford J..

21) 71 g Al 9= 1749 Aol dhal e Axerss Ba4d tsl A=A
o2 AL 9 FES AYE A ¥ A B 943 HASE £ F Ak Ocloo v.
Royal Brompton and Harefield NHS Trust (2001) 68 BMLR 89 Tz 38 ff. per Leveson
J.o o}ell thaf A= Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-175.

22) Corder v. Banks (1960) The Times 9. 4., per McNair J. (Nelson-Jones/Burton, Medical
Negligence Case Law 1990, p. 186 oA Aj<¢l4)

23) kol mXY 32 mixgE Qg B AYE At st AAER
A B8l e olfE Id T AEE A FEETYE X Zyud ¥
FHE 4 Utk Stokes v. Guest, Keen and Neftlefold (Bolts and Nufs) Ltd. (1968)
WLR 1776, 1795 per Swanwick J.
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24) Jones, Medical Negligence, 2nd Edition 1996. § 4-009: Jones, in : Grubb (Hrsg.), Principles
of Medical Law, 2nd Edition 2004, § 6.56.

25) Bova v. Spring (1994) 5 Medical Law Review 120 per Sedley J.: Jones. Medical Negligence,
2nd Edition 1996, § 4-014: Lewis, Medical Negligence 4th Edition 1998, p.407.

26) Bova v. Spring (1994) 5 Medical Law Review 120 per Sedley J..

27) ool thalAE Collins v. Mid-Western Health Board (2000) 2 IR 154 per Barron J. (o}F
dA= B Y): Jones. in Grubb (Hrsg.), Principles of Medical Law 2nd Edition 2004, §
6.56.

28) Jackson/Powell. On Professional Negligence 5th Edition 2002, § 12-177. ¢]& H& HEFH
QA AAE ZFI, F9 P2 YAt de 2 FAS T S Ue AS v FHER
H BmdE ¢ ddes 2 "ol o) Jackson/Powell, On Professional Negligence 5th
Edition 2002, § 12-183.
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A &H(prima facie) TS stAY AE7telA HAZX 7] AsiA = 4
FE3 7SS AES 2280 o] w7l A Chin Keow v. Government
of Malaysia AFAIAME B8-S ZAHA] & dxjoA] HUABS FAME 9
AZE FARE G E7] RREOR AFEE St tis] o] dTI AAEA
o FIe ABAHQ dHETIRREY () AZES € UMAT FAAHY
AEATF, & olof tig 28Ae] A% APttt F2 A (Privy Council) &

3 FHolzty #HY 53 #A FHoE I A4IAEE AT
F AT HAHE T
71454 —E_Z:I]% =& ’Qxﬂﬂ?l %}ﬁﬂiﬂﬁ SRR ol ZQ f?_ AF

il

ofvje} $xp7F 1ol 7EL° ?E‘% E}—E— é‘:‘é—J SHo A AR EA T
3 ogA XNERUEAL JALAIE F88HE3D ojef HEHEStH Coles v.
Reading and District Hospital Management CommitteeAbAoNA X} 2] (family
doctor)7F 71959 AAIRHIE Qlef A Ye] Aoty AAsATh E7teEds
Y2 B WA OE dubidenie IE oA FFH R I A o3|
AXNE BUA T BFFHAFAE A= X @A I T HE 4

29) Jackson/Powell, On Professional Negligence. 5th Edition 2002, § 12-178 £.

30) Collins v. Mid-Western Health Board (2000) 2 IR 154 Tz 74 per Barron J. (o}d&HE o
W) : Jones. Medical Negligence, 2nd Edition 1996. § 4-010: Jones, in : Grubb (Hrsg.),
Principles of Medical Law. 2nd Edition 2004. § 656: ©]&18 EAlol thdt & Fg &
el M E Lewis, Medical Negligence 4th Edition 1998, p. 407 f.

31) Chin Keow v. Government of Malaysia (1967) 1 WLR 813, 817 per Sir Hugh Wooding
(PC).

32) Jones. Medical Negligence, 2nd Edition 1996. § 4-011: Jones, in : Grubb (Hrsg.). Principles
of Medical Law, 2nd Edition 2004, § 6.58.

33) AAENAM AML3IT & HE< “cottage hospital”2 "Lute 7l AE 3 HY(a general
practioner’s hospital) "¢ FY3F 2jmjo]lt}, Nelson-Jones/Burton. Medical Negligence Case
Law 1990, p. 177.
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o 7 ARE We A AN FAGDL By o FAYE 129 2
goll W3l ZASA @ @A) Erketel BT AR AN SHEFHAFA
2 B ol UZe] FAePoE AuEan /129 A8 gl ZAEA
FUTHE o 92 T FA A Aol YrkT BASATED

ol WE ZARM AbE BAbste] YA P Roluc AQA
OS2 AE 7lecior stuB) fate] e s HEE Ak Dofsior &
036 B8 Aol "ojEe” BAE 22 Al U NS YEAY
A% KB FFE € 7 e AL A AHFHA F= A= AW
BAAAN TS FRE AbE A WA A Aeke] ekatolol
3t} 38)

M2 BAE Aol Ade Do AL P 3ug Agshor
3ok #Ake] JEIE AR FREAL 2@ty dAlE o 4FoR 1 8
Aol thell AAL 7 A T AHT F2o tE HdE AA Lk

29 2 AHE S0 B ZA] B Az B3 v EAY
A AHT & Qe 4G 71 B SEdlAN B JuE %} = %t
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34) Coles v. Reading and District Hospital Management Committee (1963) 107 SJ 115 per
Sachs J. (HC. Nelson-Jones/Burton. Medical Negligence Case Law 1990, p. 182914 A1),

35) Judge v. Huntingdon Health Authority (1994) 27 BMLR 107 per Judge Titheridge QC:
Collins v. Mid-Western Health Board (2000) 2 IR 154 Tz. 17 per Barron J. (irischer
Supreme Court , lexis).

36) Jackson/Powell. On Professional Negligence 5th Edition 2002, §§ 12-180 {.

37) olzjg Hallo] M= Jones, Medical Negligence, 2nd Edition 1996, § 4-012: Jones. in

: Grubb (Hrsg.), Principles of Medical Law, 2nd Edition 2004, § 6.39. ¥t 2, 9x= 3
1}4 Ad7)&el st FHgo] FEFoA &2 Feoe d71F F fh ol dsiAE
Hutton v. East Dyfed Health Authority (1998) Lloyd's Rep. Med 335 per Bell J..

38) Marriott v. West Midlands Regional Health Authority (1999) Lloyd’s Rep. Med 23 per
Beldam LJ. Pill LJ.

39) Venner v, North East Essex Area Health Authority (1987). The Times 21. 4. per
Tucker J. (3217} A &3S 5 Avke Fx1S FA3 AALE AlF sty A2gs
FoAWE Ad5ES A & A$): Jones. Medical Negligence, 2nd Edition 1996. §
4-013: Jones, in : Grubb (Hrsg.), Principles of Medical Law. 2nd Edition 2004. § 6.59.

40) 9A7E ZEY ZAAA W] td] BEFEsiaE ofxle ool mE F/HEES dof &
t}. Sa'd v. Robinson and others (1989) 4 BMLR 131 per Leggatt J.
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71, AE S FHo] YAE A9 Fol 7HA G Aol U] WFol EA
o] Aol otgtd £ Urie Ao WPAEREH AR A AseS I
a7 2 7 AhiD ol¢t A Ate FATF A TS "FE S
g+ Adte A & 5 AHY FAE A% F e RAeE AN
F Ae A& I oF Shad) ojefdt wiA A A A RRTE
274 "t E ¢ B0 o9 }ﬂli Djemal v. Bexley Health Authority
AL A B TUAANALY R = | JITE ) flE, AR HEs
A7 st BFAQ] GUZALEA, ﬂx} T2 #ExY giEde] s #HEP
AL gd] @olEolr] $% SufE NFEPH7 okd Ag Iy =
A3 Th 44)

JEgwo s o} 2 Aol FAo] YEA GRHE o4 AFH ¥
o o] WA ARbe] me} 2 & Foln 24 WrleE A
HE Awe ¥ 4+ A hsAel B tEE, oge 4% 2w wxy
JANE THY & Yo 12T o9 B AT AR Adsd u
g}

41) Jones. Medical Negligence, 2nd Edition 1996, § 4-013: Jones, in : Grubb (Hrsg.). Principles
of Medical Law, 2nd Edition 2004, § 6.59.

42) Collins v. Mid-Western Health Board (2000) 2 IR 154 Tz. 76 f. per Barron J. (o}¥ei=
9] Supreme Court).

43) Bova v. Spring (1994) 5 Medical Law Review 120 per Sedley J.: Jones, Medical Negligence,
2nd Edition 1996, § 4-013: Jones. in : Grubb (Hrsg.). Principles of Medical Law, 2nd
Edition 2004, § 6.59.

44) "--- it is the duty of an examining doctor ---. as an essential preliminary to making a
diagnosis, to obtain a proper history and that it is not correct medical practice simply to
accept what is related by the patient or the person speaking for him.” Djemal v. Bexley
Health Authority (1995) 6 Medical Law Review 269 per Sir Haydn Tudor Evans:
ebenso Bova v. Spring (1994) 5 Medical Law Review 120 per Sedley J.: Jones, in
Grubb (Hrsg.), Principles of Medical Law 2nd Edition 2004, § 6.59.

15) GNIME ZE 47t Ackgute} B Ae FeleRgute oujalz AL ohh

46) Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-179.
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(1) 7M448 2A w2 A3l

o83t P&l wet Maynard v. West Midlands Regional Health Authority
Abdel A 93t Bl 38 At AAES FRE gdvd ZYE
AT F AL Hox Fedd AHHAES Z#E 7Iveior vy F
A FAo] ATty FAEATE MR AAES o] BHANA A A
Ao APRREST o

g
¥ Y59 £ d& Y= .axm%z%% 9;1 AR 4% 7}b

27 27% WA 7 (mediastinoscopy) & A3 = é }225}48’ o] F&
SHE /\]33?'5}‘33}5 22 JFE°] YAH JIA(FE UFEEY). 0131‘5P
ARET SHHEFH oA Je AAHFY &35 ol E}E‘r ‘ﬂ“‘go}“
Ao )7t BAA AEHAD dIE

AT AFAY WL A5 T FEE B Ao

Q% ATHRL A A2A(Bolam- test) I DA} PAA Al
A AFA Aol AT FARAH: AN F39 AL ¥ET
F QE RolRa BARAT Hebd WS FAHOE Ae] AFol B
WAl A 27k FAA ARbsAel EASTH SAE 1 A
AT RN e AAIYS BrATAE GE YE Aue ) A

H

235 7I0EA 42 A%l 93] He JAds WA st Al
ot IR o F 9 uk(breach of duty)©] oWt 3} TH0

)

T e BHAA AFATHS B A4 olzigd Te) WAL ARY

47) Jones, in : Grubb (Hrsg.). Principles of Medical Law, 2nd Edition 2004. § 6.60: Jones,
Medical Negligence, 2nd Edition 1996, § 4-014.

48) ol& (97]14) FZde] ZEEAE 93l BiFte) AT A7 AAE 53 WAFY
Aol

49) Maynard v. West Midlands Regional Health Authority (1984) 1 WLR 634, 639 ff. per
Lord Scarman (HL).

50) Jones, in Grubb (Hrsg.). Principles of Medical Law 2nd Edition 2004, § 6.60.
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Whiteford v. Hunter®

51) Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-179.

52) Pudney v. Union-Castle Mail Steamship Company Ltd. (1933) 1 Lloyd’s Rep. 73. 80 ff.
per Mr., Justice Deviin (HC). I o= Walker v. Semple, CA vom 30, 3. 1993,
unreported (lexis), per Russel LJ: "[The judge] was plainly entitled to find (as he did)
that the defendant was mistaken, but he was likewise plainly entitled to find in my
judgement that however grave the error in diagnosis, it did not amount to negligence
for it was reached upon information which might well have misled the ordinary,
competent doctor into the mistaken diagnosis which the judge found to be the case
here”.

53) Dugdale/Stanton, On Professional Negligence 3rd Edition 1998, §§ 15.04 ff.

34) Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-179.

53) Hulse v. Wilson and others (1953) 2 BMJ 890 f(&& ExEdA 3] 2EA EHsl=
3719 S AP B A9, Aol T84 W Finnemore 1.9 4 (p.891).
“[tThe dangers of making a diagnosis too quickly are just as great as making a
diagnosis too slowly”.: Judge v. Huntingdon Health Authority (1994) 27 BMLR 107 per
Judge Titheridge QC: Jones, in Grubb (Hrsg.), Principles of Medical Law 2nd Edition
2004. § 6.60: Jones. Medical Negligence, 2nd Edition 1996, § 4-015.

56) R. v. Croydon Health Authority (1998) PIQR Q26, Q27 per Kennedy LJ. S. Q35 per
Chadwick LJ (CA): Jackson/Powell, On Professional Negligence 5th Edition 2002, §
12-185.

7) Langley v. Campbell (1975), The Times 6. 11. per Cusack J. (Nelson-Jones/Burton,
Medical Negligence Case Law 1990. p. 2559141 AAL): =708 Addt Ao x5
T By AT AAEA S de AN BT Y AelA Ba Solgitie A
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FA ol el A= Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-185.
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59) Whiteford v. Hunter (1953) 94 SJ 758 (HL, Nelson-Jones/Burton, Medical Negligence
Case Law 1990, p. 340 f.olA A<14).

60) o}l i3 A B Z+= Jones, Medical Negligence. 2nd Edition 1996, §§ 4-017 ff.

61) Sadler v. Henry (1954) 1 BMJ 1331 f. per Cassels J. (ZAto] gloln H¢wdg Agtal
A Z38 ALA): Jackson/Powell. On Professional Negligence 5th Edition 2002. § 12-179:
Jones, Medical Negligence, 2nd Edition 1996, § 4-016.
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62) Barnett v. Chelsea and Kensington Hospital Management Committee (1969) 1 QB 428.
437 1. per Nield J. (HC): Jones, in Grubb (Hrsg.), Principles of Medical Law 2nd
Edition 2004, § 6.61 m. w. N.

63) Bova v. Springs (1994) 5 Medical Law Review 120 per Sedley J..

64) ol#Esk v Ao ths) A Whiteford v. Hunter (1933) 94 SJ 758 (HL).
65) Jones, Medical Negligence, 2nd Edition 1996, §§ 4-024 ff.

66) Smith v. Salford Health Authority (1994) 23 BMLR 137 per Potter J..

67) Lakey v. Merton. Sutton and Wandsworth Health Authority (1999) 48 BMLR 18 per
Thorpe LJ.
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63) At die FAHE FEES AASY) A MBS Agsy] Aol A4l SR o
g ZETAALE A Yol 3 BZE $& AS. ofd A= Tucker v. Tees Health
Authority (1995) 6 Medical Law Review 54 (Jones, in : Grubb (Hrsg.). Principles of
Medical Law 2nd Edition 2004, § 6.62 mit Fn. 287914 #A<1-4).

69) A=v|Tzte] AATbSAE wiAle 9Ake] 7% Gardiner v. Mounfield (1990) 1 Medical

Law Review 205 (zitiert nach Jones, in : Grubb (Hrsg.), Principles of Medical Law 2nd

Edition 2004, § 662 m. Fn. 286), Wl =, A AZF9) #de] A& F U= A5 At

olo] W& M-S 3R Pol Ayt A F X-A AAL HololA &7 2 + oy

°7) W Eol X-H AAE A @2 ASde YA #Ye] Utk Hutton v. East Dyfed

Health Authority (1998) Lloyd's Rep. Med 335 per Bell J..

Wisniewski (a minor) v. Central Manchester Health Authority (1998) Lloyd's Rep. Med

223 per Brooke L] (REA7HEQ 0] Elole] AAutE27 7)o digd H71E 2oAdial

of ZbEAF B3e %) ASAEd FHES AFEESH 7)Y FAo g Frl)

el & Simms v. Birmingham Health Authority (2000) 58 BMLR 66 per Newman J..

71) Holmes v. Board of Hospital Trustees of the City of London (1977) 81 DLR (3d) 67
Tz. 90 per Robins J. (Ontario High Court).

72) Jones, in Grubb (Hrsg.), Principles of Medical Law 2nd Edition 2004, § 6.62.
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73) Jones. Medical Negligence. 2nd Edition 1996, §§ 4-021 ff.: Jones. in : Grubb (Hrsg.),
Principles of Medical Law, 2nd Edition 2004, § 6.63.

74) "In short. I find that [the defendant’s] error was not in his initial diagnosis, which I
think was arrived at with sufficient care, but in his being unjustifiably sanguine about it
and failing to take proper professional care to verify or falsify it in time to protect the
patient if, as was distinctly possible, the diagnosis should prove faulty”. Jackson/Powell,
On Professional Negligence 5th Edition 2002, § 12-184.
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76) Bova v. Spring (1994) 5 Medical Law Review 120 per Sedley J.: Hutton v. East Dyfed
Health Authority (1998) Lloyd's Rep. Med 335 per Bell J..

77) Judge v. Huntingdon Health Authority (1994) 27 BMLR per Judge Titheridge QC (&%
Aol BEFET FFFAE A 22 A$): Loftus v. Wray Castle Ltd. (1999)
Lloyd's Rep. Med 159 per Bell J. ol¢t= B8] 443 HTeF A394EEAE 4184
g2 Afo] FAZ AR g2 AHS=ZE Chissell v. Poole Hospltal NHS Trust
(1998) Lloyd's Rep. Med 357 per Bonvin J. (CC, Westlaw-Summary): ZIod=
Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-176.

78) Jackson/Powell. On Professional Negligence 5th Edition 2002, § 12-185: Jones. in Grubb
(Hrsg.), Principles of Medical Law 2nd Edition 2004, § 6.64: Jones. Medical Negligence,
2nd Edition 1996, § 4-027.

79) "Faced as he was with a problem he had never previously encountered namely the
unexpected finding of an invasive carcinoma following the performance of a simple
hysterectomy he clearly had an obligation to seek advice, All the more so, because (i) he
had no specific postgraduate specialist fraining in the field of gynaecological cancer: and
(ii) none of the consultants at the North Middlesex (including himself) "had any
particular interest in gynaecological cancer - each of us undertook our own share of the
work”, Gascoine v. Ian Sheridan & Co (1994) 5 Medical Law Review 437 per Mitchell J..
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80) Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-186.

81) ololl thall AAME A2 Lewis, Medical Negligence 4th Edition 1998, p. 413 {.

82) Jones, in Grubb (Hrsg.). Principles of Medical Law 2nd Edition 2004, § 6.72: Jones.
Medical Negligence, 2nd Edition 1996, § 4-039: Jackson/Powell, On Professional
Negligence 5th Edition 2002, § 12-193: Nelson-Jones/Burton, Medical Negligence Case
Law 1990, p.. 76.

83) White v. Board of Governors of Westminster Hospital and Another (1961), The Times
26, 10., per Thompson J. (Nelson-Jones/Burton, Medical Negligence Case Law 1990. p.
340904 A e12): Asheroft v. Mersey Regional Health Authority (1983) 2 All ER 245,
247 1. per Kilner Brown J. (HC).

84) 1o T AE/MAEY oA wHde #E4 dsiAE Munro v, United Oxford
Hospitals and another (1958) 1 BMJ 167 (CC).

85) Jackson/Powell. On Professional Negligence 5th Edition 2002, § 12-193. &< Al wt
Z AP F UAEE 7] Qe FEATLE old WE AT A& 25
< ol#g AS 53] Fxg Fovt firh

86) Cooper v. Nevill and another (1961). The Times 10. 3. (Nelson-Jones/Burton, Medical
Negligence Case Law 1990, p. 186914 #1¢14): Capital and Counties plc v. Hampshire
County Council (1997) QB 1004, 1012 (CA).

87) Jackson/Powell, On Professional Negligence 5th Edition 2002, § 12-193.
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88) Clark and Another v. Worboys and Others (1952). The Times 18. 3. (Nelson-Jones/
Burton, Medical Negligence Case Law 1990, p. 181ol4 #<1&): Jones, in Grubb
(Hrsg.), Principles of Medical Law 2nd Edition 2004. § 6.72: Jones, Medical Negligence,
2nd Edition 1996, § 4-063.

89) Jones, in Grubb (Hrsg.), Principles of Medical Law 2nd Edition 2004, § 6.72.

90) Bovenzi v. Kettering Health Authority (1991) 2 Medical Law Review 293 (Jones, Medical
Negligence, 2nd Edition 1996, § 4-059¢14 A 14): Re L (a minor) . 22. 1. 1998.
unreported, per Auld LJ.

91) "the incidence of non-culpable ureteric damage in normal cases is exceedingly rare and
unlikely to be not greater than one case in several thousand”. Hendy v. Milton Keynes
Health Authority (No. 2) (1992) 3 Medical Law Review 119, 122 per Jowitt J. (HC):
Hooper v. Young (1998) Lloyd's Rep. Med 61 per Stuart-Smith LJ.

92) Jones, in Grubb (Hrsg.), Principles of Medical Law 2nd Edition 2004, § 6.73.

93) BAAEY Hrlel) tisiM = Ennis/Vincent (1990) 300 BMJ 1365 ff.: 7§Zd W&
Hanson, Delivery by Caesarean Section: the Difference Between a National Standard
and Negligence. Medical Law Review (2005) 13, p.268 ff.: © AAE AL Jones, in
Grubb (Hrsg.). Principles of Medical Law 2nd Edition 2004, § 6.74: Lewis, Medical
Negligence 4th Edition 1998, p. 411 {.

94) FAdLe EE2 HAHUL old tig Ald|ZE Whitehouse v. Jordan (1981) 1 WLR 246
(HL): Knight v. West Kent Health Authority (1997) 40 BMLR 61 per Kennedy LJ.

95) Dowdie v. Camberwell Health Authority (1997) 8 Medical Law Review 368 per Kay J.:
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Gaughan v. Bedfordshire Health Authority (1997) 8 Medical Law Review 182 per
Previte J, (HC, Westlaw-Summary): Sutcliffe v. Countess of Chester Hospital NHS
Trust (2002) Lloyd's Rep. Med 449 Per Thomas J. (HC., Westlaw-Summary). 7+ % <l
AN EF QANTRS BEFe] PASGE FRAAEZTHE F4o) oz Bl
+ Hallatt v. North West Anglia Health Authority (1998) Lloyd's Rep. Med. 197 per
Hobhouse LJ.

96) Reynolds v. North Tyneside Health Authority (2002) Llovd's Rep. Med 459 per Gross
Jo oo #ald tigk ® o2 AMg oM E Simms v. Birmingham Health Authority
(2000) 58 BMLR 66 per Newmanm J. (CT-Z3<9] #7}): Briody v. St. Helen's and
Knowsley Health Authority (1999) Lloyd's Rep. Med 185 per Ward L] (AW ©&):
Wisniewski (a minor) v. Central Manchester Health Authority (1998) Lloyd's Rep. Med
223 per Brooke LJ (CT-Z3}9 #H7he} A€): Hill v. West Lancashire Health Authority
(1997) 8 Medical Law Review 196 per Hooper J. (verspateter Kaiserschnitt bei Platzen
der Fruchtblase ohne echte Wehen): De Martell v. Merton and Sutton Health Authority
(1995) 6 Medical Law Review 234 per Judge Simpson QC (®&je} Zute] @AHZ=] oF
< AEE YA "o BN tish L@t AGENY RFYE 1A Fgk A,

97) Doughty v. North Staffordshire Health Authority (1992) 3 Medical Law Review 81 per
Henry J. (HC. Westlaw-Summary). 3HA15F 2 A7F 129 A7) gk A4, habA
87 3o i E7sty AFFES Al B9 FAH Y (Court of Appeal)©] -
Bolam 93<& #ste]- 3ade] oflzty 3t AlEEZE De Freitas v. O'Brien (1955-93)
PNLR 680,

98) Bolitho v. City and Hackney Health Authority (1998) AC 232, 241 f per Lord
Browne-Wilkinson mit Anm. von Grubb, Medical Law Review, (1998) 6 Medical Law
Review, 378, 380 ff.

99) Newbury v. Bath District Health Authority (1998) 47 BMLR 138 (= WL 1045004) per
Ebsworth J. (HC, &Y Mgo] "unwise slttzy AT FA& olyaty 8.
McCafferty v. Merton Sutton and Wandsworth Health Author-ity (1997) 8 Medical
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Law Review 387 per Viscount Colville of Culross QC (HC. Westlaw-Summary): Smith
v. Salford Health Authority (1994) 23 BMLR 137 per Potter J.

100) Jackson/Powell. On Professional Negligence 5th Edition 2002, § 12-187.

101) Jones, in Grubb (Hrsg.). Principles of Medical Law 2nd Edition 2004, § 6.77: Jackson/
Powell. On Professional Negligence 5th Edition 2002, § 12-194: Lewis, Medical
Negligence 4th Edition 1998, p. 414 ff.

102) James v. Dunlop (1931) 1 BMJ 730, 731 f. per Scrutton LJ (CA): Dryden v. Surrey
County Council (1936) 2 All ER 535, 538, 541 per Finlay J (HC): Urry v. Bierer and
Another (1955), The Times 15. 7. (CA): Cooper v. Nevill and Another (1961). The
Times 9. 3. (PC) Nelson-Jones/Burton. Medical Negligence Case Law 1990, p. 330 £,
p. 186914 AQ1E).

103) Mahon v. Osborne (1939) 2 KB, 14. 31 f. per Scott LJ (CA): Jones, Medical
Negligence, 2nd Edition 1996, § 4-064: Jones, in : Grubb (Hrsg.), Principles of Medical
Law, 2nd Edition 2004, § 6.77.

104) Jones, Medical Negligence, 2nd Edition 1996, § 4-064: Jones, in : Grubb (Hrsg.),
Principles of Medical Law, 2nd Edition 2004, § 6.77.

105) 7+3AMe] AXFS EAA @ AL 543U T4 HA2 Fokgt At EE Unry v,
Bierer and Another (1955). The Times 15. 7., (Nelson-Jones/Burton. Medical Negligence
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Case Law 1990, p. 330 .ol #j<1€) und James v. Dunlop (1931) 1 BMJ 730, 732 per
Scrutton LJ und Greer L] (CA).

106) Jones. Medical Negligence. 2nd Edition 1996, §§ 4-064 ff.: Jackson/Powell, On
Professional Negligence 5th Edition 2002, § 12-194.

107) Vgl. Hocking v. Bell (1948) WN 21 (Zuriicklassen des Teils eines Drainageschlauchs
nach einer Schilddriisenentfernung: Nelson-Jones/Burton, Medical Negligence Case Law
1990, p. 23494 A<l4): Flechter v. Bench (1973) 4 BMJ 118 per Megaw LJ. Lord
Denning MR dissenting (3#e] HE Ul X =EEEFS £ AH): Jones,
Medical Negligence, 2nd Edition 1996, § 4-068: Jackson/Powell. On Professional
Negligence 5th Edition 2002, § 12-194.

108) Jones, Medical Negligence, 2nd Edition 1996, § 4-073: Jones, in : Grubb (Hrsg.),
Principles of Medical Law, 2nd Edition 2004, § 6.78: Jackson/Powell. On Professional
Negligence 5th Edition 2002, § 12-193: 9¥4 #FelA Sanderson (1995) 310 BMJ
1452 f1.

109) Voller v. Portsmouth Corporation (1947) 203 LTJ 264 per Birkett J. (zitiert nach
Nelson-Jones/Burton. Medical Negligence Case Law 1990, p. 334, (329 mj27} A3
o FAElE B TES] 257 "W ESES A8 T AMSE AEd o A
P F Jde AT FEHE F99).

110) o]d ©igh ﬂﬂol‘ﬂa‘% A EZE County Council of the Parts of Lindsey, Lincolnshire
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Pearson J.

135) Henderson v. Henderson (1955) 1 BMJ 672 per Lord Guthrie (Z2FZEHAE= Court of
Session).

136) Nelson-Jones/Burton, Medical Negligence Case Law 1990, p. 79.
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[Abstract]

Liahility for Medical Malpractice in the United Kingdom

Kim, Ki-Young
Research Prof. Dr.jur, - Institute of Medical Law, Korea Univ.

The reference to the responsibility of the physician is related above all to
the doctor and the scope of a given obligation. Responsibility of physicians
in the United Kingdom law can be reviewed in the context of contractual
priority, but problems of medical liability law are the characteristics of tort
after the introduction of first free public health care system to the National
Health Service (NHS) in the UK in 1948, It should be in practice noted
that it is an issue whether the doctor whether the specific work to fulfill
the duty of care and expertise that are right for rationally doctor. Problems
with the establishment of a contractual breach of a doctor will be looked at
once the legal relationship between the patient and doctor may be reviewed
in accordance with the problem of the theoretical evaluation as part of the
individual or the general duty obligations. So those are typically the duty of

the physician regardless theoretical issues and is based on case law in the
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UK.

In this paper, general medical liability on the medical diagnostic errors
and the types of medical malpractice will be showed firstly and then
reviewed the type of negligence and malpractice on the diagnosis and
treatment in accordance with English law. In addition, the communication
between the doctor and the doctor-patient will be discussed since the
British precedent in 2005 with respect to any defect of communication
between physicians and hospitals. the criteria in relation to responsibilities
has been described in detail about the defects of communication between

doctors and patients or other health professionals and hospital.

Key words @ NHS, medical treatment, negligence, breach of duty, standard

of care, duty of care
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