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[Abstract]

Judicial Law-making about Whether It Is Possible

to Exercise the Right of Set-off or Not
Kim, Seo-Gi

Sangmyung University, Department of Intellectual Property,

Associate Professor

Originally, the cause of extinguishment of the obligation is the performance

of the obligation. By the way, if it is possible to exercise the right of

set—off, the

obligor can prefer the set—off to the performance, because the
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set—off does not require the real act of presentation from him.

However, we do not have any way of public notice of existence of the
right of set—off, in spite of the fact that exercising the right of set—off, the
obligor is able to extinguish his or her obligation by his or her unilateral
manifestation of intention. As a result, the third person, neither the obligee
nor the obligor, can suffer an unpredictable damage.

In addition to this problem, there are the diverse cases in which it is not
clear whether or not it's possible to exercise the right of set—off. And it
seems that the scholarly diverse views about these cases present only simple
grounds to justify the arguments without any concrete analysis.

For this reason, a concrete analysis will be made in this Article. Of course,
for lack of space, in this Article, I can not deal with all cases in which it
is not clear whether or not it's possible to exercise the right of set—off. I
will deal with the three cases of them about which major scholars of the
civil law show different opinions. The three cases include the case in which
the obligor has the obligation arisen from an intentional unlawful act and
the obligee also has the obligation arisen from an intentional unlawful act
which results from the same reason as the intentional unlawful act which
has caused the obligor's obligation. This case is related to teleological
reduction as a kind of judicial law—making,

In this Article, judicial law—making will be mainly used as an analyzing
instrument. Judicial law-making is different from the interpretation of law.
The interpretation of law is to clarify the meaning of abstract legal provision
within the limit of its possible meaning, whereas judicial law—making is
legal reasoning without the limit of the possible meaning of the provision

concerned like legislating a provision newly.

Key words @ Set—off, Judicial law—making, The interpretation of law, Analogy,

Teleological reduction
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