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ot 22 gisHolA AogAdS Al s 231 ISl Fhote, 3
E AlolgAe] alfgsl= Goof Faithg <178gtell Slol A7 o]
ot ofgt vl=9] 739= Good Faithg ote] HAot= =it gl Aok o]
&} Aol 9lo] Good FaithES 145k Qe 1ejut AFwAdTA oA =
£ QoA P, BABA(FASQ] Feols HEAFFLRD 121 o
A AT 22 JEAE] oA o] P FAIE HEcl a1 Qlth o
A ALE2 Good Faith®h= A<l #Ho] glvfy & AR, ol 4
ol Al ?‘JX—?C’J Hge] el Qo] a=Aolgks A ol 741‘*7”‘%741
AN Ao olgrt FF= g FARS] A7t o FAETHE HolA
A g oA geths ol Age Aoz & 4 vk ofAT A
Oﬂé Good Faith®] Q17gell thsll Kot A=2<2l Az A|7=1r it
2 =l 919 Zo] i 2 ZolE Holdl Qe ASwAHRAE
Uli”ﬂu W8-S avletela, Aol H]%‘—‘ﬂ ST Al99A
Zrstal 29 EAIE NS yUrtof 32 Aljtetaiat opylrt. E3]
Ul‘?.aﬂol‘% SAA AT Good Faithell tigh o] SHiE Q=
Hiog ]9 Aok AlogAS FASol= ko] ks £
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Ho] Age dAFEHS WES WA AAAE B Set g B of

et Heol g7t (billigkeitsempfinden)of] °Jste] 7oz HERNE FA
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1) i€ 2007. 6. 1. AL 2005TH5812 B,
2) 272 fFolety selshi=xlo] weh ool 917, se ged) Aogdelety XYY
S5 Qlet 3 AololAl, ofel i e FEskA g AgaPIE et
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T 4 gt AR WET Q] el AR AdE fPHoE BRstel
Neae] Aol 5l B9E fHsoRA AR Aoz 7
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o 2ol ol A3 1 7lEe &Y & glo] Hajte] 57, o
o7t A de stHE 4 gle fde ¢ vl = 4 ok st
Aepdde el fa4de dske & 344 7%= st 7ol °l€ &
w0 2=t ARtd & gle Aod, 29 Ik ALY Ve
o @ol &85 gl Aol

A, 999] A mrRR R 1 “°F7} E}O*SM 5"”—‘1 olsi7t A
ool 1 J9S £ Fart 9, FoHTh Aeko] o] (performance)olH
Y (enforcement)of] o] AL = ‘Good Faith'E 71 2], oAt AkAA
dAOA = o5 IASHA] oot 9] tiY waoA Kol ey} wie 2

4) o|9Z, MINFA@ATALI],, SHAL 2005, 60,

5) 219, TMEZSl o), , SRA, 2011, 46-475,

6) oAt SE%, AMA|AST,, WAL 2012, 589, o] BAAE AoHE A2e a7
ol AHgets], 2 Aol Sloliks AT Molof UL o), ikedole) el
ol 2Ag] el Ae] o E I e WE7le] SuE Ak ool a

7) ®AG zpel2 AFge] Aok Gethal By Zo] @6]d AtdAd e, Heol mebie
Fair Dealing?} H7|E1 % St ofgt 2 =RofA+= Good Faith -2 Good Falth and/or
Fair Dealingo] $-2]9] 41047 ‘2 S04 dAsts 1 o] 22 35S HA= 3
th. 55| Fair Dealinge] ®7]1=1 Qe 22 SedolA] ‘38’7 22 7de] Aodds of
Alsto], 22 Wit AREET Sl AT fAekth
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I, o| A Aleke| o|ginl FldofA{e AlojMAl
1. ‘Good Faith’e] Q1™

n]=-0] FUAH A (Uniform Commercial Code; UCC)T} AleFH 2| AH|O|E
HE (Restatement of Contracts)ollAl= Al2Fe] o]dx} aPo] 7o PAIHL
2 ‘Good Faith'E gt &2 2RI 4 rh® ol= ‘Good Faith'E €
M og BASH: Fx90te @5|d 2l AodAS AR ARt A4 <
ot gl CEHe] BE0skE 2 ok

8) "=l BeE duEe] Slojds FLAHMY Aok 2AHCIEHES FHoRE At
F7HA B GJ3lofA] APE WEe] ohete HollA &4t o] opdeiarl & Aol x|,
TLIHAY] A diF2e] FolA olF AEstal qlo] AFA How st glom,
gl AHPIEHEE o] wee Hdldstdvte Holld /iE Hde #de duis A
Hrk= o omzt Q7] whizolrh. ot E=ollde FdRAY] A 2ol sl |
Z29] 1A Fol EEtRAR 11 Wige] 2A EEtAA] ¢ot 71E E3ellA ®ol A-8H U
A v oR ofal YAEO|ERE: ¢Fog0] AEoAE QI8EE= Hiel o] £ wgz
AAE Y82 SR &5 9 et

9) d=1 stellA= of2fgt Yol gl Zoz Wolsofz|1 Q. o, Cartwright, Contract
Law: An Introduction to the English Law of Contract for the Civil Lawyer, Hart Publishing,
2007, p.58.

10) =y} 22 disiA s7He2 gt or Ao (ZFA] ‘bonne foi, SUHO
‘Treu und Glauben')’9] 282 F74stal Qirh diEA o2 TefA TR Aofe] F48
et Al1342 A3FeA] Aok AJAdstA ol@Eojof k"1 sk, FARIEL Al
157z AokaAe] F2 oz et} FAlo A242x004 A Folgo] F2o=w At
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w1 BPRTGAE “o] WA RE Aofol} o 1 ojgol} 3
ol oA AleJgAol o FE Hakgtth(Every contract or duty within this
Act imposes an obligation of good faith in its performance or enforcement).”
2t skl Qlaih A2zt Aok HAHCIEHERE "RE AR 7} GAR
Al 21 oldt el i Ao gHyt A Ao oFE FabrH(Every
contract imposes upon each party a duty of good faith and fair dealing in
its performance and enforcement).” ™ SFITE12) 71 W82 HHAL] Afol7} e
st & & glom, A7|Hor FAGHMNA WA ARt Hio| FF
= ‘ot A2z} Aok 2AH[P|EHES] Aol qlof ket Aot w5t
mRjolgtal & 4 Qle F=RollA oflzel QSR e S oEA =4
d

2 3t Karl Llewellyn w4
o] 91, wehN FAHAFe] Aol g (Treu
o

3
|
AoR 229 4 91g HolThld

2. ‘Good Faith’e| 20|

o= 1A Good Faith7b oJ@ oJulE 742]1, ofw3t TS Fdot=%]E 1|
= SYYHAY qAS ol AmE 5 ok FYAEA S
oM+ ‘Good Faith'E B P9 52 AHolA] & d(honesty in fact
in the conduct or transaction concerned) ©|2}al #A2oJstal Ut} o]= A
1

‘Good Faith Purchase’®] A5 A5l & Zlo|A|qh14 UubAQl Aoz & At

gl ofeig FARA] Hzo] AlelgAe] gzjo] Ao olelet BT Aol o
e 4% QAR dAHoR el TelalRe] Wy WS AMss YHow
olsfistal Y= ALE HQIT

11) Uniform Commercial Code, Section 1-203.

12) Restatement(Second) of Contracts, Section 205.

13) Twining, Karl Liewellyn and the Realist Movement, Univ of Oklahoma Pr, 1985, p.312
2%,

14) ‘Good Faith Purchase' = @AZAE 2He] “HAHS(TH A249x) o] &2 & ok
A Sk ARl ofdimt el qleiA W99 71%E AASHs ‘Good Faith'h= AR Th2
th 2 =R2oA= ol A &2 $ith.
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82 4 Slth 1231 Section 2-10304= i (Sales)e] 750 A2 o]
off “Ael A FAH] elHolar FAAQ1 7IE2 5 (observance of
reasonable commercial standards of fair dealing in the trade)sh= Z&
‘Good Faith’gtal sp7]k it o7 o]dfo] Q1A el ‘Good Faith’of] & T
Foket gojetar & & gl Aotk

22 9ot e A4 A (definition) o]2]o] o221 ZHAA o] Q)
o}x1¢] ‘Good Faith'E © AFASo= AoJsty 11 AT
=07} o] Folxl wh Qlrt. FH, Farnsworth W= A A ] FA14 22
(implying terms)®] A= mrefet vl Q1315 Summers W42 A9+ ‘Good
Faith'+= oFF&l 21=21Q1 7150] glom, @5]8 "HiA| = (excluder) 24| 7|5
= ogsto] HHAIO] 339], 49 ‘Bad Faith Behavior' & iAokl oE - 3}o}
22} SHAHE10 o]2f_t Hik= A27F AP 2 AH|o]EHES] F4(comment) ]
A& A" 5 Sl olo = ol sijAEejof & YE s U
Ste A& /bt A7 % gHehl? 23l Burton W49 B9+= A
=7k Good Faith®] 71%0] A= AF=A] a2 HEeFAAE Summers
W uEZRR| 2 Bad Faith'o] 285 Fol of® 7ol ofof sigrezlof Sl
o] “Af=Fe] PrHexcercise of discretion)’ 7} AW ¢ o] Altt 4~ Qlrkar
AeatdA] Ak AAgho2H 278 7]3](forgone opportunity) S THA] 3E.
St} Sh= 797t olofl sfge Aelztal skeirh1s) SkAE ZF 55] Summers

w4t Burton WA AfoloflAs F7HAR1 =20] Q71w AN AA] A

15) Farnsworth, “Good Faith Performance and Commercial Reasonableness Under the Uniform
Commercial Code”, Chicago Law Review Vol.30, 1963, p.679.

16) Summers, “Good Faith’ in General Contract Law and the Sales Provisions of the Uniform
Commercial Code”, Virginia Law Review Vol.54 No.2, 1968, pp.232-233.

17) Restatement(Second) of Contract, section 205, comment d.

18) Burton, “Breach of Contract and the Common Law Duty to Perform in Good Faith”,
Harvard Law Review Vol.94 No.2, 1980, pp.372-373.

19) o]%2o] =Aof thafx= Summers, “The General Duty of Good Faith —Its Recognition
and Conceptualization”, Cornell Law Review Vol.67, 19823} Burton, “More on Good Faith

Performance of a Contract: A Reply to Professor Summers”, lowa Law Review Vol.69,
1984 5 #x.
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dlelldes 9 Ao mz &2 A vEsPlE she 520 e A9 At
s % Azt o2 WA ‘Good Faith's FASFeIAL ¢ Ao|1
AL & A7} Sle

N, oS EHa AltuyetAofae Aojdd

1. ‘Good Faith’e| Y&H FH

O AR & 4 Qe 9=l Mo ‘Good Faith'oll oo HlwA

0]=9] 79-ox ‘Good Faith'E Al2Fe] o|s) o yoprt age] Z-g-ofgt

stazb skt ol=et Hi= A22F Ak lAHO]EHMES] 4 (comment)

oA IH 4 Q= HRQIH|,2D Section 205& AF wATA (negotiation),
& A (the formation of a contract)oll= Z-go] ¢ictal e}, wet
3

m
ro 3
i

o,
o

ol

il

= 7;"0]:

= AleF A
A, Ak AATEA A 9] ‘Good Faith' &= vl=rH4} QA ER] g=ttal HiE Fo]
At o)t} 22)

WA EA A T 7 Sle TRt §1A Aol disiAe JEAEE
o] &gEy Qltt. HoolE(unjust enrichment), FAEA](misrepresentation),

oF&A FHEA (promissory estoppel) 5©] ool d@ot=t,29 E3] FAZAIt

19 4
X
T
%
ok

20) of|AtY, Foley v. Interactive Data Corp., 765 P.2d 373(Cal.1988).

21) Restatement(Second) of Contract, section 205, comment c.

22) Summers, “The conceptualisation of good faith in American contract law: a general account’,
Good Faith in European Contract Law, 2000, p.134o)A= A<Fe] o8 (performance) 2}
A& (enforcement)oflTh =7tsto] 4lo)dde] e o F(duty of good faith)& <17gdrtar
stal, 234, “FAPHAY Good Faith 927, Aoty Heh, A449 A43, Aist
o A4, 2003, TIHAME EAE ZteHddle rl=e HAE A AE GANAE
Good Faith®] 75 SIAsoF qithal 67| & sha|gh dubAo g dolsoiz]z]e ofx
Aok A7fRieh

23) Atyah, An Introduction to the Law of Contract, Oxford, 1995, p.101. 5A]: Cartwright, op.cit.,
p.67. £3], t]=r¢] Farnsworth W4~= B3oE(unjust enrichment), 23 A](misrepresentation),
WAZof| o]FolA 2F(specific promise), AW AI2F4 (agreement to negotiate in good
faith)e] 47 1E 0= Uro] nla o] Aok dTA oA e] o F9lute] gt JiEAT A
£ sty vty Awetck(Farnsworth, Contracts, Aspen Publishers, 2004, pp.190-201).
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HAFA = F2 Ay EHBHY =oul=d AMds gx
Hassertion that is not in accord with the fact)’ @2 24) Aol A=
AE TAR At 88& BAT o IeAE WA
= Qo et &EoiE wil A o SIEAIE tReETh?Y) RARA=
M & 4 JoA T AR (facooll izt Zo] YZlolu oA (opinion)olyt oF
(promise) ] Z4-¢-ol= 18E 4 31, HEGilence)d] 7-gol F2k9lof gt

R

o,
-
X,
o
S
I

A
1

—_

1\7\
1E 4= Q=g l% E35| AHEAF]F 5 non—disclosure) 2]

| HEAZAZL JAE & e, &2

H2k910] A A=A 1}-?‘]943—5 UGS & Ao digh B2 A= w4
7 okzut ML 0] Good Faithe}

o] #HA 5—7—01]/\1 %594 —11:— AL oflt}, ofgt Aokl 2 AHO|EHELS] g0

H
2 Good FaithE A|A5H]

T h:]- 27)
BAlol o] Asfe 71Ee Hokat s4o WEH AuRE Altudel HHH EAE SO
2] Eﬁ’_}‘:h— 2t} Aokt ol tigt AFEQ YA st Hofol EHL ol 29
Aleko] "4‘2]5]'74 o Ak (contractual liability)2 WAYsHA] of=d, Aol AlerdH

Aol o &N Bsty] ot o]o thaliAE Farnsworth, “Precontractual Liability
and Preliminary Agreements: Fair Dealing and Failed Negotiations”, Columbia Law Review
Vol.87, 1987, p.219 &=
24) oldgt Hol= Restatcment(Second) of Contracts, section 1599] W2 7oz ZEH3P
THSH Restatement(Second) of Torts, section 52594 % ‘assertion not in accordance with
the truth’2ta? sto] wp7Ix|E2 A o)t Qlch
25) B3] Alore] 882 FAskE BAC telixle A48E, “gulAlerid FARA gt
—Seate] Hwel o] AAREE FAoR-T, I, A2l AL, AFst
o HIPMALA 2015, 267-277H F=x.
Restatement(Second) of Contracts, section 161; Restatement(Second) of Torts, section
551 Az B3] ARAFYR] digt AAe =9, B, AdAZEy JRAFIF
- ekl Alde] ditt =98 AVIE-T, nedisty dishy, EAERER,
2014 Fx.
27) Restatement(Second) of Contracts, section 161(b) .

26

=
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of&A N2 oREAHpromisor)7F AT (promisee) oAl 7t 2F&H(promise) 7t
sh= 3¢ o5 Algtehs HE2Al, o= 5] 9Rl(consideration)

of&o] F£HS 7] Foh= Ao wAde AASt
2 e RPolrh28) mj=o] Aok 7|EAHoR =

aRRb7ER o, ©hed] of& 0] f&ES sk AE TEche Ao 1A
%, A=Aow S-S st QIrt29) wiizol =t o] %ol o
=HETH 24 7 o] HYE S8t Stk & 4 QUrh30 ofF] Ay EA]
H2 Ak FEHE AT 5 e AFolA Eoll tigt AlE] (reliance) 7}
He] A AlFuddA A9 Aojet B B

o] glttx & 4= gtk STt o] AFolw WL E Good Faith A4 8-& o]9}

o pIge AFwA o

N
%

2. ¥ RE J7st M2R EE

e
~

golM AmE vkel o] ‘Good Faith” ZRAel tisiA A2 0d d=
o 2 Akl ot AP eiHE BAHLRE ‘Good FaithE ¢
Ae v=E, AduAdEANAE = v BiES FskaL it o]
=0l AlFa e Al Aol Adlgell tsh v it Bes FHstal ot
A S pEEZ R ol

=Re] Edvh © g adgA N HAer HoEE BAE A

o
o
_O|L
[T

o

225-226H H=x.

29) ol Hoffman v. Red Owl Store A3} o]o] o]2 Restatement(Second) of Contracts,
section 900lA] “eF&27t 11 ko] ok&o] Aot A3zke] A9yt BAIE 5 A

dEHoR AT 4= 9 E 9t Zo] Ay HAE fEd Ao, o3 I o4

Aggozy HAos ma 4 Q1 wofls, 1 452 5o it et digh +
Ae A7t ga+sk= vto]| mah AlgHE 4 Itk 9F AL 7|Rte R itk olof gk &}
ARt AL A9, 99 ==& 28), 227-2301 Fx.

30) Cartwright, op.cit., p.137.

31) Restatement(Second) of Contracts, section 90, comment a. .

tlo nlo
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10] ojF7]
2l 2 A ow oA (uncertainty)< ¥ et
a1 Rhe ozl ofeet dErARl oJRE Hiloby AlekuwAdo] 4 Fs4d

o) MOt Aol PAAEE SholF Mol So b s s 9]

oL

ofl rH
wol |

\‘ i

_r[l:,

A
fol
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32) Cartwright, op.cit., pp.66-69°] WZH o]zt F=Ho] Hx: IJ=4 AA7F dut
ol ORE Hsh= Ao ARER o 2AS EEotkuat o HIHAS © A
jRoly, Hoh ARHoz 2844 (uncertainty) C2 Qlato] oRE Aol 4
OJFe] Agto] gloeng ool QU= 9ol oty & ¢ o FAFZ <
AJAE W 4 §7] wiZolZty ok ERb Cartwright Wae diEHAA= 9%
o] U89l Aol Aloddel fof ofsf Hebdthal 42 4 QAN G=olA] ol
o A2 the House of Lordsoll oJsf A1Aoz BAGEQtial gt

33) Atiyah, op.cit., p.101. B Wop}, Cartwright, op.cit., p.58 ©lstollAl= F=i4dolE ‘good
faith’&F 22 A2} 2A7F EA5HA] ¢k om, of ol m=ry} & 2to]ffoletal Jict,

34) Farnsworth, op.cit., p.189. £3] Farnsworth = o]&g Ju]He] =& ‘aleatory view
(A ) olzta EATCHibid., p.190).

35) Farnsworth, op.cit., p.198.
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ek
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(acceleratmg effect)‘E = ﬂfﬂ, olL ZolE& Hlg2]olA] HeHundesirable) A
W7t 2 Aol E]—E}/\i gkt o]fe] gle 3t @AY HEE fASkH= Aol
Efstrial girt.36)
P79 AEE UV‘W}Z]—OJ W= FIokal ok Cartwright W= Aoto]
olZ F7 A7t dAE L,
zr %}/\}1}% ]‘%ko] /ﬁauﬂl] %= g doke Y 1 A9l v F U4
g H8E 5T 4 glvhs A¥S ADoloF tka shH, Aleke] ZHAITE
133 1ol AgGhif) = Al oltal RItST) Atiyah W AFAE o]
AgdA N At d2AER stofa A= ool diste] 799758 FHsie

AdA
= ol A2 4T HEFYHo| ALY EXFH] ojdl&&7]9] Hrgoletal
H| st} 38)
ohel of2fgt Bkt Good FaithE FHWA wobsoles thiEHe] ekt u
oA o B2 AYUS AALE ouloh= A2 ofd Aot} m=e] Farnsworth

H
H = R
A% FHelME Qutael oRg ek o) Bt AIoleln sHAN, o]

= Hgo] AAL AHHA] o2 Aol SR o2 AES He]e o
2 Zolgtal g Hf 91139 o 4 Giliker ﬂ¢5 oA E%Pi‘?j(é—% g=H)

36) Farnsworth, op.cit., p.199.

37) Cartwright, op.cit., pp.69-70.

38) Atiyah, op.cit,, p.104. ©%t o] Asfi= EATE F79 LA Aol AAA o]H
SACME Aok ate] o) QIS 5 ols Aol it

39) Farnsworth, op.cit., p.198.

40) & ¢l v|wHy AzA HRE Giliker, “A Role for Tort in Pre—contractual Negotiations?
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[Abstract]

Comparative Research on the Good Faith

in American Private Law
. Good Faith in Precontractual Stage

Jeong, Seong-Heon

Professor, Kyungnam University Department of Law

The ‘Good Faith’ stipulated in the Korean Civil Code section 2 is kind of
principle which applies to our whole private law system, not only performance
and enforcement of contract, but also negotiation of contract. The Korean
Supreme Court has used it to recognize a specific duty(duty to inform in
actual case) in precontractual stage. However, its details has never been
presented, so lots of problems are indicated due to its ambiguity. So, lots
of scholars mentioned that an attention is required when operating it.

While the Civil Law Jurisdictions like Korea recognize and use the Good
Faith broadly, the Common Law Jurisdictions are reluctant to accept it.
England as an origin of the Common Law Jurisdictions denies the Good
Faith, but America(USA) explicitly adopt it through its codes and restatements.
However it is restricted within performance and enforcement of contract
when it comes to private law. That is, the Good Faith is not recognized in
relation with the precontractual stage in American Private Law. Rather specific
systems, such as misrepresentation(non—disclosure in case of ommission) or
promissory estoppel have dealt with related problematic situations. This is
because freedom of negotiate is regarded more seriously and ambiguity is a
kind of taboo in America(largely in the Common Law Jurisdictions). But

counter—arguments are raised lately.
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In this article, I introduced the Good Faith in American Private Law with
precontractual stage as the central figure since we can find the big difference
here. In view of the difference I tried to review its role in our legal system
and suggested to improve our problems. In the situation that interest in the
Good Faith is getting bigger nowadays, we should specify its details particularly
its structures and its standards, and we can find our way through American

(largely Common Law Jurisdictions’) experience.

Key words : Good Faith, American Private Law, Precontractual Stage,

Misrepresentation, Promissory Estoppel, Non-disclosure
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