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[Abstract]

Determining whether real estate trust gives rise to fraudulent
transfer

Kim, Ji-Hoon
Lee& Ko Partner, Attorney at Law

Real estate trust means a legal relationship that a settlor transfers his
ownership of real property to a frustee or offers it as a securily, et cetera.
It is based upon fiduciary relationship between a settlor and a trustee and
grants a trustee to do necessary conduct for a beneficiary's benefit or his specific
purpose. Real estate trust is usually categorized as real estate management,
real estate disposition trust, real estate security in trust, and land trust.

However, for establishing real estate trust, a settlor's chargeable properties can
be decreased and it may leads to deficiency of the joint security of general
creditors to repay them in full. This kind of establishment is called ‘fraudulent
transfer to a trust. For the purpose of protecting general creditors of a
settler by preserving a settlor's chargeable properties, it is authorized to
revoke trust under the provision of Article 8 of Trust Act, which is called
‘Creditor’'s right of revocation of fraudulent transter to a trust’.

Legal relationships to which ‘creditor's right of rescission, similar to
‘Creditor’'s right of revocation of fraudulent transfer to a trust, applies, can
be divided into (1) Decrease of net assets or Increase of liabilities(‘the 19
type). (2) Preferential payment (‘the 2 type’), (3) Transformation of the
structure of assets(‘the 3¢ type’). It is generally recognized that the 1% type
injures the right of general creditors fraudulently, while the ond type differs

to which a debtor's actions correspond, payment in cash, payment in
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substitutes, or provision of security. As to the 3 type, it also can be sorted
into fraudulent action save and except the case that the purpose of the
action is justifiable. One can also sort out fraudulent use of real estate trust
following the classification mentioned above, Though real estate management
and real estate disposition trust are classified as the 3¢ type altogether, the
latter will be more likely to be blamed for fraudulent injury to general
creditor since real estate disposition pursues liquidation of real property.
while real estate management simply allows a trustee to manage real
property and leaves beneficiary right to a settlor.

If a settlor establishes real estate security in trust to secure the payment
of his existing debt, this case will be classified as the ond type and it is
more likely to be blamed for fraudulent injury to general creditor since he
prefers a certain creditor to the other in his repayment. However, If a
settlor establishes real estate security in trust to secure the payment of his
new (prospective) debt, this case will be classified as the 3 type but it will
not be judged as being fraudulent use of real estate trust exceptionally
because it gives a creditor beneficiary right in return for his new(prospective)
funding and therefore its purpose is justifiable. Judging Fraudulent Use of
land trust, the same rule will be applied.

Although criteria for judging ‘creditor’'s right of rescission’ has its value
judging fraudulent use of real estate trust, both of them differs in telling
good faith and bad faith of a trustee apart, so there is need of development
of separate criteria for judging fraudulent use of real estate trust and I will

note it for my further research.
Key words : real estate trust, creditor's right of rescission, fraudulent transfer

to a trust, real estate management trust, real estate disposition

trust, real estate security in trust, fraudulent use
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