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[Abstract]

ISDS Mechanism : Revocation or Reform?
- Seeking the New Way QOut through the Backlash of the ISDS

Zhang, Tian-tian
Lawyer, Shandong Jointide Law Firm, China
Doctorate candidate, College of Law, Seoul National University

As a relatively new form of dispute settlement in international investment,
the Investor-State Dispute Settlement (ISDS) mechanism has gone through
tremendous questioning and challenges in both of the academic field and
the practice field. In the ongoing negotiations of the TPP and the TTIP,
whether to apply the ISDS mechanism under the framework also becomes a
hot debatable issue. This essay argues that reform rather than revocation
should be the better way for ISDS mechanism to go.

The ISDS mechanism is based on the investment treaties, with the initial
purposes of protecting the legitimate rights of investors and promoting the
benign development of international investment. While in the practice, some
international investment tribunals gave too much protection to investors and
paid little attention on the public interest of the host state, which brought
negative influence to the public policy, legal sovereignty and social stability
of the host state. Moreover, the backlash also comes from the transparency
principal and the arbitrator selection under the ISDS mechanism.

This article mainly talks about 3 aspects. Firstly, it gives a brief introduction
to the birth and development of the ISDS mechanism, including the definition
of ISDS, the investment treaties containing ISDS, and the international

arbitration tribunals that apply the ISDS mechanism. Then the article points

- 278 -



ISDSHUH! - HFFFIhaReRE 7

out the backlash and challenges to the ISDS through the cases of Argentina
crisis, Philip Morris tobacco cases and the KORUS FTA. Lastly it provides
some approaches to the reform of ISDS substantially and procedurally. In
the perspective of substantial law, it suggests that the content and provisions
of investment treaties should be specified, with the definite and specific
exceptional clauses, which would limit the discretion of the arbitrators. In
the procedural perspective, the transparency and the arbitrator's impartiality
should be emphasized, at the same time, the perfection of Amicus Curiae
system and the establishment of the appellate body of ISDS should also be
brought into mind.

Key words : investor-state dispute settlement mechanism: international

investment arbitration: IIAs: public interest: ISDS reform.
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