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[Abstract]

Research on spousal support

-Focusing on the past maintenance claims-

Cho, Eun-Hee

Jeju law school Professor

A married couple has legal duty to support and cooperate with each
other (Article 826 (1) of Korean Civil Act). The duty of the article 826 of
Civil Act is generally interpreted as duty to live together with their child,
thus should guarantee the livelihood sustenance. The duty to support and
cooperate has not arisen from specific juristic act but the existence of the

one who has duty to support, and the one who has the right to enjoy that
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aid. The premise of the duty, however, is that the one who has the duty
should be capable of providing aids. and the other should be in need of
those aids (Article 975 and 977 of Civil Act). The question is that between
husband and wife, when the person obligated to support do not fulfill
his/her duty. whether the other is able to demand for past support fee or
not. The reason is that in general, the support is for present and future and
it is impossible to satisfy the needs of the by gone past.

There is no article that allows demanding past support fee in Civil Act.
In contrast, the precedents generally acknowledge the past support fee only
in case that there was delay in payment of support fee after the claims.
Some have objections to precedents that make distinction between them.

The thesis has been written in favor of limiting the claims of the past
support fee between husband and wife, and endorsing the distinction
between conjugal relation and their child of under age. The thesis has been
written to search for what that means by comparing Korean law with

German law.

Key words : past maintenance claims, spousal support, support fee, duty to
support, child support
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