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1) o2, "Habgztal,, whgAL 2014, 1118-1119F #=F,

2) W4 2004, 9, 23, MY 20030H4922] B4,

3) o] TAE AMNBZ e YEEHLE, EAM— "FEARFRIBIT TR TEHOTS
WEE", "R SRR, BEEE, 2013, 1211,

4) old #§ v]Fe] EHOE Murray, Latchkey Corporations : Fiduciary Duties in Wholly
Owned Financially troubled Subsidiaries, 36 Del J. Corp. L., p. 581 (2011).
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5) Anadarko Petroleum Corp, v, Panhandle Eastern Corp., 545 A2d 1171 (Del. 1988),

6) North American Catholic Educational Programming Foundation, Inc, v. Gheewalla, 930 A.2d
92 (Del. 2007),

7) 5 A2d 503 (Del. 1939).
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8) Cox & Hazen, The Law of Corporation, §10.11, p. 180 (3d ed. West Group 2003).

9) Milhaupt #, KE€aks: AZEM, 2009, 687H.

10) ABA Committee on Corporate Laws, Model Business Corporate Act Annotated, §8.30
Official Comment, p. 8-196 (4th ed, 2008, 2009 Rev.),

11) The American Law Institute(ALT), Principles of Corporate Gavernance{PCG): Analysis
and Recommendation, Proposed Fina! Draft, §2.01, {1994).

12) ALL PCG, §2.01, Comment, f. The economic objective. The objective of the corporation
is to conduct business activities with a view to enhancing corporate profit and
shareholder gain does not mean that the objective of the corporation must be realize
corporate profit and shareholder gain in the short run, Indeed, the contrary is frue:
long-run profitability and shareholder gain are at the core of the economic objective.
Activity that entails a short-run cost to achieve and appropriate greater long-run profit
is therefore not a departure from the economic objective,
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13) ALL PCG, §4.01, $5.01.

14) ALI PCG, §1.42.

15) Knepper & Bailey, Liahility of Corporate Officers and Directors, §3.01, p. 3-1/2 (2009),

16) Johnson, After Enron : Remembering Loyally Dicourse in Corporate Law, 28 Del. J. Corp.
L. pp. 34-37 (2003). :

17) Smith v, Van Gorkom, 488 A2d 858, 873 (Del. 1985).

18) Strine Jr, Hamermesh, Balotti & Gorris, Loyalty's Core Demand : The Defining Role of
Good Faith in Corporation Law, 98 Geo. L. I, pp. 634-636 (2010).
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(1) #33 :

delgolF FHPY S 199139 Credit Lyonnais Bank Nederland, N. V.
v. Pathe Communications Corp. AHAclA SAAZ)A} AF2F WA AF
EsdAd e A 2 8 oAt 37 ot sl B At o g
S AIGORE RERity @AE T4 A BEAL AFAFTETDA Us &
ALS) AujFF7t FAtel] thate) B AfE StxEE 7oy, AW
A HHBR oAbz AMFEFY AAE AFIHIATE AWFF= A ZA
& ARE oAl tiE] AYAFE fAREATE FAS Ao Th2 B
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AY)FE BEdrty s ste Azt SAATS

23) Id. at 1175-6,
24) 1951 WL 277613 (Del, Ch. 1891),

25) Choper & Coffes, Jr, & Gilson, Cases and Materials on Corporations, Wolters Kluwer,
pp. 224-225 (2013).

26) oo g AT &S AR, Ak ks EAbe o)At A", TFAEAT A30
A A3%,, 2011, 288W #FHx

27) Murray, supra note (4), pp. 588, 589.

28) Bainbridge, Much Ado About Little? Director’s Fiduciary Duties in the Vicinity of Insolvency,
1] Bus. & Tech. L, pp. 336, 368 (2007).
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29) 930 A2d 92 (Del, 2007) (Court made clear that "no direct claim for breach of fiduciary
duties may be asserted by the creditors of a solvent corporation that is operating in the
zone of insolvency™.).

30) Id. at 101,

3l) Id. at 103.

32) RSL Commc'ns PLC v. Bildirici, 649 F.2d 184, 203 (SDN.Y. 2009) : Master-Helco, Inc.
v. Scillia, Dowling & Natarelli, LLL.C, 739 F. Supp. 2d 100, 103 (D, Conn. 2010).

33) In re VarTec Telecom, Inc., 2007 WL 2872283 at 3 (Bankr. N.D. Tex. 2007)(€A}2F
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= B9 @iy BAEET) : In re River Coal Co. 360 BR. 139, 170 (Bankr.
ED. Va, 2007 (3 9& v olF HelA] Falzt AFEFTAYN U 4% o)Ake A9
o F-& FA Az 7k SR @A g,

35) Smith, The Efficient norm for Corporate Law : A nonfraditional interpretation of fiduciary
duty, 98 Mich. L. Rev, pp. 214, 217-8 (1999),

36) Tung, The New Death of Contract : Creeping corporate fiduciary duties for Creditors, 57
Emory L. J. pp. 866-68 (2008).

37) Hu & Westbrook, Abolition of the corporate duties to creditors, 107 Colum, L. Rev,, p.
1321 (2007).
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38) Bainbridge, supra note(28), p. 368.
39) Murray, supra note{4), pp. 614-15.
40) ALl PCG, §7.18 (a),

41) ALL PCG, §7.18 (b), {c).

42) ALl PCG, §7.18 {(c).
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[Abstract]

The Fiduciary Duties of Directors of Wholly Owned
Subsidiaries

Huh, Duk-Hoi
Ph.D of Law, professor of konkuk university

Many of these corporation are or were comprised of scores of subsidiaries
in the Korea. Commonly, subsidiary corporations have boards of directors
that overlap with or are identical to their parent corporation’s bhoard of

directors. Fiduciary duty law on corporate Law in the Korea generally
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direct each of these varies boards of directors to act in the best interests of
the corporation and its Shareholders. For a director of a wholly owned
subsidiary, this fiduciary mandate is clear when the subsidiary is solvent act
in the best inferest of the parent corporation, which is both the only party
that can sue derivatively on behalf of the subsidiary corporation and is also
the subsidiary's only shareholder, When a subsidiary corporation becomes
insolvent, most courts grant creditors of the subsidiary corporation standing
to sue on behalf of the subsidiary for breach of fiduciary duty in the
United States of America.

The Delaware Supreme Court case of Anadarko Petroleum Corp, v,
Panhandle Eastern Corp. has been heavily cited over the vears for issue
involving fiduciary duties between parent corporation and their wholly
owned subsidiaries. In Anardako, & former wholly owned subsidiary alleged
that its former parent corporation and certain directors breached fiduciary
duties to the subsidiary by modifving contacts between the companies prior
to spin-off the subsidiary. In holding that the parent corporation owed no
duty to perspective stockholders of the subsidiary, the Delaware Supreme
Court wrote, in dicta, that “in parent and wholly-owned subsidiary context,
the director of the subsidiary are obligated only to manage the affairs of
the subsidiary in the best interests of the parent and its shareholder.”

The Delaware Supreme Court, in the 2007 cases of North American
Catholic Educational Programming Foundation, Inc. v. Gheewalla, provide a
substantial amount of clarity regarding the timing of creditor right under
fiduclary duty law. In Gheewalla, the court made clear that "no direct
claim for breach of fiduciary duties may be asserted by creditors of a
solvent corporation that is operating in the zone of insolvency”, The court
also explained that, in the zone insolvency, the directors’ fiduciary duties
stil run to the corporation and its shareholders. The wvast majority of

urisdiction outside of Delaware to consider the issue after 2007 have
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followed Gheewalla's prenouncement that directors’ fiduciary duties continue
to run to the corporation and its shareholders through the “zone” or
“vicinity” of insolvency.

This article argues that interpret directors’ fiduciary duty of the §382 @
on corporate law in the Korea, wholly-owned subsidiary in solvency the
same as in Anadarko language the director of the subsidiary are obligated
only to manage the affairs of the subsidiary in the best interests of the
parent and its shareholder, And interpret wholly-owned subsidiary in
insolvency the same as in Gheewalla, directors’ fiduciary duties continue to
run to the corporation and its shareholders through the “zone™ or “vicinity™
of insolvency. However, upon insolvency, creditors of the subsidiary are

given standing to sue for breaches of duties to the corporation.
Key words : wholly-owned subsidiary, parent corporation, solvency, insolvency,

zone or vicinity of insolvency, fiduciary duty of director,

creditors’ right
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