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E ARSHAY HAE 89T 4 Atk D st Qo) ohA] Eef 2l
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o =gtHtd FAAHEE LA 3] (International Institute for the Unification of
Private Law, ©]5}, UNIDROIT) 2] =AAAIFAZ (UNIDROIT Principles of
International Commercial Contract, ©|5}, PICC)oA&= wirelo] dH-Eo]3h9]
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2) “HE°]94 AREOIYS 2] WHste] B Sl OH it 2] WIRolA= ol et
w Tr7gel o wel= ofdAAe} oBEFC] ol dFSHAE AR Y 1992,

4 14 A 91443527 TA(o]H=A]); tHHY 1996. 2 9. A3l 94t}57817 WACHEGH S
OJPEF)". AR, HAE, 1269l A1

3) U.CC. § 2-601. Buyer's Rights on Improper Delivery. E&1EAkt FAsA= U.C.C.
§ 2-612014 HE= tF1 Qlrh

4) §§ 281(1), sentence 2, 323 (5) BGB (Miiller—Chen, Schlechtriem & Schwenzer, Commentary
on the UN Convention on the International Sale of Goods, OXFORD UNIVERSITY
PRESS, 2010, p. 781).

5) Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial
Contracts, OXFORD UNIVERSITY PRESS, 2008, Art. 7.3.1. PICC para 95.
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6) Stefan Vogenauer, op.cit., Art. 7.3.1. PICC para 95.

7) ICC Arbitration Court of the International Chamber of Commerce, 23 August 1994 (Arbitral
award No. 7660).
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8) Michael Will, Bianca—Bonell Commentary on the International Sales Law, Dott. A Giuffre
Editore, 1987, para 2.1.1.

9) Ivo Bach, UN Convention on Contracts for the International Sale of Goods, Hart Publishing,
2011, p.771.

10) 7%, AAR=E, 1289,

11) GERMANY Oberlandesgericht Diisseldorf 8 January 1993.

12) GERMANY Landgericht Baden—Baden 14 August 1991.

13) GERMANY Oberlandesgericht Diisseldorf 10 February 1994.

14) GERMANY Bundesgerichtshof 25 June 1997.

15) GERMANY Oberlandesgericht Koblenz 21 November 2007.

16) ICC Arbitration Court of the International Chamber of Commerce, 23 August 1994 (Arbitral
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[Abstract]

A Study on the Buyer's Remedies When the Seller Fails
to Perform a Part of His Obligations under CISG

Oh, Soo-Yong
Professor, Jeju National University Law School

Art. 51 under the UN Convention on Contracts for the International Sale
of Goods stipulates buyer’s remedies when the seller delivers only a part of
the goods or if only a part of the goods delivered is in conformity with
the contract. Permitting the application of the remedies provided in Arts 46
to 50 only to the missing or non—conforming portion of the seller’s
performance under Art. 51(1), the seller need not worry that the buyer will
attempt to question his entire performance and the buyer enjoys the full
benefit he bargained for.

Art. 51 is, in particular, of great importance in the context of avoidance.
First, many legal systems lack mechanisms for partial avoidance. Second,
without Art. 51(1) governing a partial non—delivery, buyers would not have
grounds to argue that a partial non—delivery constitutes a “case of non—
delivery” under Art. 49(1) (b).

In addition, since Art. 51 presupposes that the goods are capable of
being delivered in parts, it is applicable not only contracts that calls for
single delivery but also to installment contracts. Therefore, the buyer may
choose between Article 51 and Article 73 with regard to avoidance in
installment contracts.

In this article, I would like to touch upon the several issues with respect

to the divisibility which is a prerequisite of application of Art. 51, the
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applicability of right to require performance(Art. 46(1)), right to require
delivery of substitute goods(Art. 46(2)), right to require to remedy the lack
of conformity by repair(Art. 46(3)), and right to avoidance(Art. 49), right
to claim damage(Art. 45(1)(b)) in respect to the missing or non—conforming
portion of the seller’s performance, the applicability of the entire avoidance
when the seller delivers only a part of the goods or if only a part of the
goods delivered is in conformity with the contract, and the choice of the
right to avoid in part or on entirety in installment sales through studies on

several academic disputes and cases.

Key words : divisibility, partial non—delivery, partial non—conformity, partial

avoidance, entire avoidance, installment contracts
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