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[Abstract]

The meaning of “completion of a work”™ in Article 664
of Civil Law

Sung, Dae-Gyu
Research Fellow, Judicial Policy Research Institute

The subject of a contract for work and services may be material or
non—material. In theory, it may be easy to distinguish a non—material
contract for work and services (=real outsourcing contract) from a camouflage
outsourcing contract, but it is difficult in practice because the forms of
performance of a contract for work and services and a camouflage outsourcing
contract are very similar in reality. The distinction between them is a
matter of great importance not only in Civil Law but also in Labor Law.

First, it is possible to distinguish a contract for work and services from a
camouflage outsourcing contract by the type of a contract concluded by the
parties. In other words, if a contract is concluded as a contract for work
and services in accordance with the will of both parties, the contract is a
contract for work and services. However, if there is a dispute between the
two parties about the type of a contract, the type shall be determined by
the substance of the contract. In short, where it is disputed whether a
contract is a contract for work and services or not, “completion of work”
in Article 664 of Civil Law is the definitive criterion.

“Completion of a work™ in Article 664 of Civil Law is a concept that
includes not only the outcome of the work but also its process, where the
work process and the expected outcome are already determined at the time

of contract signing (proactive determinacy). Here, the pre—determined process
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and the expected outcome of the work can be realized effectively and easily
for the contractor through the guidance of the contractor under the
outcome—oriented nature of a contract for work and services. Conversely,
because the employer’s instructions in a camouflage outsourcing contract are
aimed at the worker’s labor itself, the work process is always subject to the
employer’s instructions, and thus always includes variability. As such, the
outward appearances of labor is indeterminate in the present and the

future, in terms of the process and the expected outcome of the work.
Key words : contract for work and services, camouflage outsourcing contract,

completion of a work, proactive determinacy, outcome—oriented

nature
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