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[Abstract]

Study on Amendment of Unfair Terms and Conditions
Principles in the "Act on The Regulation of Terms and
Conditions,

Lee, Kum-Noh
Research Fellow, Korea Consumer Agency

Contracts environments have changed dramatically with developing of
ICT. ‘Terms and Conditions’, specified contract form which prepared by
business in advance, are widely used between consumers and business,
especially in E-Commerce. To come up with this changes, the regulation
principles and standards that judge the terms and conditions whether it is
fair or unfair, should be updated. ‘Act on The Regulation of Terms and
Conditions’ was enacted 30 years ago, but judging principles and standards
almost have not changed.

This study suggest the necessities of unfair terms and conditions principles
amendment and also the amendment directions with comparison of foreign

cases like Australian Consumer Law, German BGB, EU Unfair Terms in
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Consumer Contracts Directive, DCFR, CESL.

‘Act on The Regulation of Terms and Conditions’ Article 6 state general
principles of unfair terms and conditions and Article 7 to 14 state concrete
principles. Some important or frequent cases have judged as unfair clauses
by appling Article 6(general principles) because concrete regulation
provisions in Act have not been enacted. For example, ‘slight negligence
exemption’, ‘altering the terms of the contract’, ‘exclusive right to interpret
contract’, ‘exclusive right to judge the performance of obligations’, etc. But
in the light of law purpose achievement and law enforcement, it's not
desirable. So ‘Act on The Regulation of Terms and Conditions’ amendment
should be considered.

This try will promote transparent of terms and conditions based contracts.
So it may be helpful to consumers with more fair and balanced principles
and also businesses’ preparing of terms and conditions and law enforcement

sides by reducing uncertainty.

Key words : Act on The Regulation of Terms and Conditions, Regulation of
Terms and Conditions, Unfair Terms and Conditions, EU Council
Directive 93/13/EEC, Biirgerliches Gesetzbuch, Australian Consumer
Law, DCFR, CESL
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