"W, MSE M2E, 2013 11, 30,
RIZCHEII R

w2 A AYelRrt i A2 ko) ARTFA
Regulation of the transactions between corporations
with common directors in the U. S.

39 3"
Huh, Duk-Hoi

g &

P, ME

I, 0|2 ERiga TRl FoH
N, 0|3 HEHA FHi2| 23
N, AHEAS T

v. g8

Hl

a =
=x=F

A A38ERE oA BEE FRFF 5 A Y BIAE ANE #A
3}5’_ or, #He AYUdEAE FX e FAF 7 A dEEA
Bo 19]—"' Z 37 de AIAH g BAZL Ao 29X
3 < A o)A AT oAk AMFAHAA A} FAAALS W
of ‘}_1_ AR WE&F A FASA AL 7T AW A3BE
= "= By B AYYI 2ol oAt T3 A 7HY Azfol 1A =Eat
A} e ddY AR E5RE Q7skE T AN YA (fair-dealing rule)ol o
Zhst ok o)At F3 HAF 9] AR £ HYCIAE = B4 2k A

%F_B’L::._.

EEHTFY 1 20130930
AR 20131028
AL 20131030
* ysient . A30ign 14

- 215 -



rEHE2, H5E H2E

g7t ARAY == ZEAN) AGsE 2l 1 AT BAL] dee £
AT AL I AdY &8 T oAl Ho] ZAE F AH.

e #3989 FALEE AHNY A4l A FELZAUA °M‘ﬁ
o|Abe] MY L ANA 7 BEEIY, AW FAAN Ed dFAYE F7
Hobslex] g BEslA] @t EA Joh =] #eEEeS AMsr B
Z*f& ALdE o)Aty Felo] YHEAE HAE F oy FAHA P ‘?J

22 AYRE FAsZLA st oAl B AYClAt REEHTY BARY Y
t} ALL PCGE ZYolAE FZ e Add % FAHAE EEE F& Y
He stz glew, AU clHBAAE AL AT olAke A A
719 ol #A L Al #F FAAMLE oAt By FFAA FEIA
AT Age) FAAAN WE AFE AFsHEA oAt ANAFE FHE
8 AL AYE H2E F Aoy AT g sy niEe] #E
W2 AR Ay FAAHS AN FELAAES 93 s, A
TAA NE 4FL olsiBA Ur oAl T HYolALY HYLE F
B3 ik

23 ZIgEA S g5 AGAAE FAE 193 eE FA%T, AGAFE
3 WA AwFEFe Aol wE AGIA 2+ A AEE EA(L
ZEoF/)E AZHR e AL 2HEY, vl=9 ALL PCG §5.07.3 7ol
A8 #3082 EQOIA}E T Y BAF 249 Ao e 7L A4
= 4ol Basitiy 2o ol F 73S AL AL ojAtEe] A
FAEE WA Xlﬂﬂ%zr 233 73 R ARY 4+ gie B9y 2AE
AFeil, T ol AZSA Ed ALY oAEY AYFT ZAE
&8s st At AS AoE A

ras

rSL

ZHO : AdelArt e A 7He] A, AYolAl oldFEAM, A
B3k Za A AA, old A §lE oAt w9, FFY 58, F
AA471E

- 216 -



0=0IM ZRU0JAL} U= BAL 212| Heh+A)

. ME

SRFA 2 FAAN Fe HEL V9EHEY PHLE JddAYE ¢
Agty I3 FFEA Y939E Bt 9D AEorIAM AL 4
402 Adste 7194TE SAEGL Aok AT A1y A2R). 19
T AYE FAAY oAl FEFYHE FHLOE e g ALY oA
QAL el o)A7t HA Ry FASL JArHANTR AlF £H). 19
o £ /19N FEYES EHLE 8 @& A 7L°ﬂ yeFY
o} JAAFTES Y FYNPFEE: FAHY e A4 gD A
Yolalzk e FAF Zell A7 o] F XA A lAL ?—:1%*51*]'91 o1&
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A F&Ao B EFAAE AR FHOME FIL Ue AL Y A
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o) =2 BaE Wy AL 7k Adel Bt I A 2 g3t #Ek oY
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1097,

- 217 -



rTZHHE. H5E HeE

ol ALIL PCG A5.07Zelth &, AL07xA Aol SlE AL 2He)
A Wate, @ Agelrzt dAHo g ASALE A3t A w4
2718 A3, @ Al gt IPFHAY F0] o|FolAL FAYelArt
EpubE|ALe] o)AEe] HeAYA JFAAS FAG FE, @ Hox 4F
A7t Aol Ayl eola| @A sFEE AU LAY oS ER
e A% 1 Ade AR A|ARFEY HEddel dos #AS
T3 Ydoke AoA 71EY BeM Aelrt ok X AYelAt A=
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A7 A LE ol AP FAL 279 oY} JF7 FEI}E AT
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T TAANAAME o He F3E TE o 3o ¥l Y Fars
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A e BE YAt d5gAelx, Ade #¢ FRE AT F
o529 FYUE ¥ AL, @ AHFA Ex WddA AHRE H§sle &
o gsted 2 Adle FESED ol 8.he e UYL TEA
oA F-gwrtD

3) Oakley, Parker and Mellows @ The Modem Law of Trusts, at 346 (8th ed. 2003).
4) Wright v Morgan [1926] All ER 201, 205.

5) Tito v Waddell (No 2} [1977] 3 All ER 129, 241,

6) Oakley, supra note (3), at 347-349.

7) Tito v Waddell (No 2} [1977] 3 All ER 129, 241,
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gFo A AAYSTALAE FA3ALY o]Ale)] )it FH L3 AlV]E 19
A7) FHtEEe|th oo #HF HzZe] st 185439 Aberdeen Rly. Co.
Ltd. v. Blaikie BrosAbziolth o] AbAelA AZFLL AR E A 3=

Ae FFEA A7) REstdof st AFE AL s AY o9 FE

8) Tito v. Waddell (No 2} [1877] 3 All ER 129, 241.

9) Oakley, supra note (3), at 349-350.

10) Megarry/Baker, Snell’s Principles of Equity, at 218 (25th ed, 1960).
11) Qakley, supra note (3), at 351-353.
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HAE F AT BASHUTY FYoAE T2 A= FAF 9 A of
3 ANARLHY FE2 oAbt APAFARMY Afige o|EF ZA
ool Al A wj7o] wtgd delth. Bl 1947 Tk 1Y AR 0
"“ﬁﬁ}ﬁ‘ﬂ AZIRZ, ol2fd 7192l thste] AR wizte] e,
FEZ FAEGD A FF 48 FFolds A H AFEAA A
3HE A EAC ¥Fe T3 AR 2Hst Bl ARZEAY As)

12) Aberdeen Rly, Co. Ltd. v. Blakie Bros,(1854) 1 Maca 461, [1843-60] All ER 249, at
252, 235,

3) YAd, TF21d9E, wedAl 2009, 506W #HZE : Marsh, Are Directors Trustees? © Conflict
of Interest and Corporate Morakty, 22 Bus. Law, at 35-44(1996).
ool AlE £ glE AL 7+ A )5k self-desling ruled FEF FZ|FWAZE
Saint James Church of Redeemer, 45 Barb. 356, 31 How. Pr. 381 (N. Y. Sup. Ct. 1865)
: Munson v. Syracuse, Geneva & Corning Ry. Co. 103 N. Y. 58, 8 N.E. 355(1886) &¢I
AUtk

- 221 -



rSHYR, H5E H2E

2 A7) g8t ANANE FAse AAE AYHAL T ©124 ZA
£ 4o ANANLHA F2 YN

Lt Hxe 384

19417 FRE 204 7]elE Z19ARE 7 A A AL, FAL 457
AGTANS A @ FF9 o]dRF e FArF hFHUACE Bt B
HEe AYelrirt EAsE A 7xde I ANE Ha¥ F due
HEE HAsNT &, e A sl olal @A gles oAt il
&9lo] sle ASdes Adrt EFAA &= # fFRESh o A AYel
Ale ox1Ele AYASZTFAE EERAT RS T AHYHA e

BA GG TN ol T Ty AFL AeEFe] ArANLARE gste
224 olAlElo Azjet ols|AA fle <AL FAukFolipe] EAEAE
H, 7 olAlEe] AHRE o71E £ v HAle|99 A APE T
5 W S glthe A 2AE Aotk 13td e "HALE dE3
= A7t ol BA fle A7t de ASde Adg od#AE A e
o|AZE AXel @I e B AME JAET, A719 AYE o) E81A of
g Aeielal st FAsA HAE ARE e, I AT FAke o
st FA fFosohE FERVL Rt AF AGE € 5 s A58
Zro] oA FAE /MR UE ojAte olE FA gle oAb QA diEHE
Aol AGs & & k"I FASHETHY ol 22 Huiyt 932
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15) oiz)8 A& il thelM=, Note, The Validity of Contracts Between Corporation and
Common Directors, 51 Harv. L. Rev,, st 327, 328(1937).

16) Id. at 328,

17) 53¢ B#HZE The United States Rolling Stock Co. v. Atlantic and Great Western
Railroad Co., 34 Ohio St. 450(1878),

18) See Note, supra note(15), at 328.
19) o]o] #A3 hEHe B Z Tenison v. Patton, 95 Tex. 284, 293, 67 S.W. 92, 95(1902).
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AL 7k Ade 398 HaHe Aol oiuiE HEER AFSIAT 9
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th25) o)A Y 7197 £ats AL Alelo)] A 1FAAY FIAHL
2 2heM o]FofRE ALz o2 F oy, BANME JdFA "l 3}

20) Marsh, supra note(13), at 40.

) Robotham v. Prudential Ins. Co., 64 N. J. Eq. 673, 53 A. 842(1903).

) Id., at 856,

23) Corsicana National Bank of Corsicana v. Johnson, 251 U.S. 68, 90(1919),

) Fletchers 919} & Balge] 438 479894 AdoAt 4F HAE B3 A
£ e Afo)AY Azt @E 2Ale) o|Ald]e] ulpoldE AEA gle FHele
self-dealing rules] wab A7t I Hale) TAIR L) A I AHE HaT
g ety FAES (Fletcher, Fletcher Cyclopedia of the Law of Private Corporations,
Vol.3, §961 at 588 (2002)) .

25) Brodsky/Adamski, Law of Corporate Officers and Directors-Rights, Duties and Liabilities,
Chap. 3-page 24 n. 28(1984).
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=8 99 9 (ultra vires act)dl s EE = Afde FAZE HH, o] Ao

v 22579 Fd g Fle] 1B
FZ29 29 WA FAL Aol TS Aol FFoA #HF AAHL,
29 WA F0] FASA o|FolR AFo T3t I Adle FEAIA 2
t}32) ol =% WA 18] Eabe] disted A Aot vHS Sith

or“"l‘

6) At 1@ ERA A e AL 7 A FAEE AL A ES Geddes v
Anaconda Copper Mining Company, 254 US. 590, 41 S. Ct. 209, 65 L, Ed. 425(1921) :
Everett v. Phillips, 288 NY. 227, 43 NE. 2d 18(1941) @ Levien v. Sinclair Oil
Corporation, 261 A, 2d 911{Del. Ch. 1969) : Weinberger v. UOP, Inc., 457 A, 2d
911{(Del, 1983) S|t}

27) Geddes v. Anaconda Copper Mining Company, 254 U.S, 590, 41 S, Ct. 209, 65 L. Ed.
432(1921).

28) o)d| 8l A= Davis, Approval by Disinferested Directors, 21 lIowa J. Corp. L., at 215,
216 (1995) &A=,

29) o A, Aronoff v. Albanese, 85 AD, 2d 3, 4, 446 N.Y.S. 2d 368, 369 (N.Y. App. Div,
1982).

30) Fletcher, supra note (24} 8679, at 629,

1) Id. §982, at 633,

32) Clark, Corporale Law, Litfle Brown Co., at 179(1986).
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33) San Diego, Old Town & Pacific Beach Railroad Co. v. Pacific Beach Co., 112 Cal. 53,
44 P. 333, 333-336(1896).

34) Fletcher, supra note (24) §985, at 639.

35) Fidanque v. American Maracaibo Co., 33 Del. Ch, 262, 279, 62 A. 2d 311, 321(1952).

36) Flefcher, supra note(24), §980 at 631.

37) 1d. §962 at 606 : Marsh, supra note(13), at 45.

38) Helfman v, American Light and Traction Co, 121 N.J. Eq 1, 187 A. 540(1936) : Abeles
v. Adams Engineering Co., N.J. 411, 427, 173 A, 2d 246, 255(1961),

39) Everett v. Phillips, 288 N.Y. 227, 236-237, 43 N.E. 2d 18, 22(1942) : ¢] Al sl
H4E ASALE Aol vistd oigE A7 AelA M@= Aolg AT Marsh,
supra note(13), at 45 : Clark, supra note(32), at 177).
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stojol 87, AUt 71GAFRANY SAHA FE ZHZARALY Azst
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40) <A, Shlensky v. South Parkway Building Corp., 19 Il 2d 268, 278, 166 N.E. 2d 793,
799(1960) 5-.

41) Globe Woolen Co. v. Utica Gas & Electric Co, 224 N.Y. 483 121 NE. 378(1918)
Weinberger v. UOP, Inc., 457 A. 2d 701(Del. 1983)

42) thEHSZ Anadarko Petroleum Corporation v, Panhandle Eastern Corporation, 545 A.
2d 1171, 1174(Del, 1988} : Trenwick America Litigation Trust v. Emst & Young.
LLP. 906 A. 2d 200(Del. Ch. 2006) 5°] St}

43) A, Boston Acme Mines Development Co. v. Clawson, 66 Utah 103, 240 P, 165(1925)
. Fidanque v. American Maracaibo Co, 33 Del Ch. 262, 92 A. 2d 311(1952) : Corsicana
National Bank of Corsicana v, Johnson, 251 U.S. 68, 64 L. Ed, 141(1919).

44) Bulbulia/Pinto, Statutory Responses to Directors’ Transactions | A Watering down of
Fiduciary Standards? 53 Notre Dame L. Rev. at 201, 223-225(1977).

45) Gevurtz, Corporation Law, at 325-331(2000).

- 226 -



Ol=ollM AOIARZE s B|AL 22 Hejmw|

. 0l= NEHY H2l &
1. BRZLIOLF 3AY S

Blabet ofal 74 o]dFES $£87t dE Al U FAE T2 e
Hzo) AAYo] AFYFLolIANY ARt} o] FAL HE Fo FHAPY
of %L T Edo] HUTE Fchib) o] FHL olAlg} AP 7he) A
Ao E T3 & A 7 AdE EZHOE FASE WAL FHdx
AR, dEtdoF 2@ FEF IHAE S Tl o2 FIHAYPL AT o)
e Ak g f=2x Yohdn) Ty 19679 B YolF FHAPEL o)A}
7t QAL E olsj BAS 7tAE A FYolAt EAste FAF 7He A
e TEIE MFE AA A olEX 3tk TH ANRE o|YFE
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Al(material financial interest) & 7HA= AL 39 AHE #AsE (2))
AYAHE T2 e FHAF ko] A (b)) & o] FAs2 vk

46) <)o TE WE-L Bulbulia/Pinto, supra note(44), at 204 n, 28 IAF,
47) Delaware General Corporation Law §144 (Interested Directors : Quorum)
(a) AL} olA} 2 914 Ale], e AdelA 2 dYe £33 gl AL 2 A 5
Atelg) Aof BE AAE v ok sl AGEE e 11 oA B dde] A
i BAY ke ALY, B 12 AG B AdE FlEke o4t g f93]d 3eE)
o gFYS PAEETE o FTHeE I AY £E At FEE HAY a4 $ Y=
A2 oft},
1) o|YFEANY & Fa5 W&ol olAlHe] AAHAY delA X, os| A
S o1Are] FHutprt A4 AdE s9% A4
@) 92 e FF sk A F23 J&e] AANHAY g 7, gARY
e FoZ AdE £9% HE
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gt FAE AS
{b) AYe)At £ ols1HA sle oAte] AP AYg Ee ANE £estE oAHEY
SAFHSLN AT F Ut
aYY FE&F HAYE o A 73S 32 AUTHNY. Bus. Corp. Law §713).
48) California Corporation Code §310 (Contract in which Director has Material financial
Interest : Validity)
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(1) Az} olatg) ols @Al RE F2E Ao FFEA FEI] AANHAUL EEA
Sl A% oldBA e oAt &afEe T o) Al #ajd oZ YAt FAE
Aefel A Ak e ANzt FFFH stay JAaA Fe) ol Fe] HAAW

@ AW 2 o)Aty olsiBA ] FI FRF Abde] otAl EE A AHAAN FEF A
A 234 U2, olBA UL oAt FEA YAE HYstA] ok dejx A%
e At A48 £ 5 A0 oFelFHR AY Ee At U B FU 7
Al #abel] chated At 283 (just and reascnable as to the corporation)e)ejef g,

@ At =x Azt fRaAAE FEse A 2 AY B A B89 =4,
T FQ8 A Fatel diate APex gl H(FEH)E FHetE ok it

Wes Adoliths AUUOE ZUE AR olslBAE SN AeR ARHA @
S BNV BT Y= oAk BE A4 o4k 4 EE AHgeRA 33Y 2
43 9D YOE 4R Ad Bote FUT FAH ANBAS AAE Ao B
A g

{b) 13) Ex 998 oAyt 12 ke o|AlE AL 3is AL 14 AY ==
Heol Aot £, £ E= F918e o)A EE HYF Fod o)At 245
= AL ofZ 2 AY EE Ads FEZR HAY H2:E £ 9= Re] okt
() A 2 F2FT A 2 o]A7t o2 FHALY] ojAlR Eof gl Abalo] o]AME
= 99384 2235 AARAY ¢EHA AT, olAH £ H9E5 O AY B ARE
Adelate) 9 2WL AR otEdE uUe R olAg PAZ JAgH 51, 53

t 281AY 2 A B AYE FREHAM LA sU9AY B
(2} (8] FA 28 £9& 2K ofF Ak = A BE I AL T AY
3, £9 B F98 DA 2l diste Agstn AgE g (a)#e) FEHE
% £ Adde JE£HA Fed
(c) Az} o3 BAE NAZ YT Aol AY B2 AAE £, 78 B F9F
= o)Al EE= 9439 ASSE AP slo] SHolAle] Fol AdE = Ud
49) Marsh, Marsh's California Corporation Law, 4th ed. Vol], §1.4 at 11-75-11-76(2000),

32

o

o a2
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HolA AolE ST Ak A, olslBA Qe olAle) Fle) Bl g,
()3 et Aol tiaid olai@A Y olake Sl YHIE A
g7t gustn gAololok wT, old) B YL LIt HRBY ((2)
(2)) . Ze (D) ANE olAZHE FL AL ATRS oA ¢
L oAbl dlo] oW FAH Adsh YW Eo| WAATIT A
50 EA, 57 ANE 29 dol A9 ol BAZ XL e o)A
7 AREL A R4 gARe] AYHER A% Folzt AT (a) 7]
Aol GANE olHe JFAL 4BAZ5 4T F goie G2 7
e TL 9A 9% (@ (D). 2#D () FlE 88 #4E T2 97
S gou, SAL FYolt ARFT Ui F49 AL 4YT F 9
DT A BT Ty A4S AN 248L UE FHe| LTy
$9 FUSE FARE FHIE @YANG 2o FUD A oD
QY 7hsAel ¥oW, o A% (W% (DEE T8 AFolAbr)
243 249 AL AR SAZY6 Yol AU & UL FolP
B3 A, A oA Qe oA B FFe £ A FEOEA
Aol ARl BAR A% oo B IZNYL BYHE A7t 2wk
()42 A $EE FAHE A7t 92AYL Ry FAHT Aot
((a) (3)) . 2ot (b)) Aol st B2 FAL F3 9A ok
S22 ARl tse ogE AZR At ABANY A4 R VYL
UZehelof BThT o 4HThsy
Q42 7 APTULT AAME AFE ARYS oAt BEHE 34
g 7e] Ugo] t# wHE BePel AUNL, olAFEANY EHE Fu
3} A E3AY ANZEE A @ 7Y 0|9 BEHY) A
A5 PR ADT Wtz Utk

|r'

2,

miru

1

50) Id, at 11-81 . Bulbulia/Pinto, supra note(44), at 220.
51) Marsh, supra note(49), at 11-81,

52) Id. at 11-81.

53) Id.

54) Gevurtz, supra note{45), at 322
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2, REHAIHEAMY

m2H 733 (American Bar Association)& ©JAFsH 3|AF 7he] A#rt ApSol
Hoz Ry Ao FAHd et AAPAAE WL 7heAol B2, A& §
Abe] ARIEES HAE] Ak RHAIE AP (Model Business Corporation
Act) A8F FAolA AAE AFAES Fo FHY Mol duleix itk
A 1470 F HAAbEeA FAY 73 & Adsiy Athsy

MBCA §8.60(subchapter definitions) (1)¥2 clFEAHY F+ANLS
HEs 3 ok F oAt A GARRe| AL = A et oA
7]’ AZdAQ AAZ oFHBAE /AL Y& AF (1)), A7} BE 3

5 oA}, FEHAAY Ee AREQLY] A YA Ao BARAE HAU,
o2 3Al S Ao distd AAHQ HAAR ol BAE A=
(i) 2 o] #Ast Atk ojdd Fgel o|x7t FAbe] A
o5 AlFelA z719] o]es  FAlY] ool FEHUE AEES ¥X
AL E oldEEAWNEA FAWGe] Ak U, ()& o|At3d)
2 dAH Aoy FAU g siFste ARl s,
(i) &E 3Akl gt $234 & Ades I AU Aete
oA ze)7t itk ol d AelE FI Y WAdE FYoAE T2 3
= AL AAeA AFolu MBlAAH S 22 U3A] AT IREHA
°]—r°12] AE FE 2§ Aolgt #rh56

Lt EXY 5¥Y

55) 1478 & 2 Abge thsl A= Model Business Corporation Act(MBCA} Annotated(3rd ed.)
vol.2, at 8§-305, 8-405, 8-488, 8-495 A=,
56) MBCA Annot, supra note(53), at 385.
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MBCA §8.61(judicial action) (b)&-2 §860 (1}el sFet= olAFSAHAYL
Ade QAE 24% FHQ A9UY I Ade AL Ex SRR
Wogel B4 FETT FAUT I 23S BATUNF AAUTFAS F9
o A oA EE 39 98 92 Add tst dgeRye T4
A9 98 A BREA A del AZE FARL o A
AREE FALE A AYARE AQHE FAE o3, AR vt
B B
sfche Welvh Qe S, AW we olAky S0l U ASAE B
349 A7 MARE Ro) ohie olY3EAYY BTPE 48 U3
7h g selor Sri BAE QOB AR, AGE BE 0] Y= AT
oAe] ol BAS EA R HAE ARHL FA/FL AL, AFA%E
QAQ Aol HEG YAF Wolok Y WA ANHL k)

MBCA $861 Aol B o)ARel S<lol 0@ AMEAA} WA HTH
2 HAHL Yo A WA B9 AR fA ol e F3E A
A9 EEE I vl 1SR, ALY FADOR ARYAE )
At U Qs e g8 g 9 Al 2408 TR
12EANE A8 glol 1 olAllA T BES T Al
2ol ARH AL HUHE AVOE JAold) ME FEEA
DR BV 9§ FHS 59 F Ao L7HE AN WE R T A

FA # 9E oA AL A FAHT Ak F AR F

57) Remillard Brick Co. v. Remillard-Dandini Co., 109 Cal. App. 2d 405418, 241 P. 2d 66,
74{1953) : Cookies Food Products v. Lakes Warehouse, 30 NW. 2d 447(Jowa 1988):
Fliegler v, Lawlence, 361 A, 2d 218(Del, Supr, Ct, 1976),

58) Cinerama, Inc. v. Technicolor, Inc, 663 A. 2d 1156, 1169(Del. 1995) : Kahn v. Lynch
Communication Systems, 638 A, 2d 1110(Del, 1994) : Cooke v. Qolie, C. A, No, 11134,
1997 Del. Ch. LEXIS 92, 34(Del. Ch. 1997).

59) Marciano v. Nakash, 535 A. 2d 400, 405(Del. 1987) : Cede & Co. v. Technicolor, Inc.
634 A. 2d 1110(Del. 1994}. : Aronoff v. Albanese, 85 A.D. 2d 368(1982).

60} Kay, Note & Comment - Director Conflicts of Interests of Interest under the Model
Business Corporation Act @ A Model for Al States? 69 Wash, L. Rev., at 207,
227-229(1994).
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o Fog £ JE olie A FHEA ol AAE 7R A o 3
T, £ AZA Aol 4FgE £ 5 A AFAA AU AL, A9
g #A £ TEBA JAA oFY e A Az vt (AF) . F3
A Y] AL BEsE gHk ojFES ¥Udo] HE olAE TAEA o}
Y sz, dok GA sigolatst A FA e AS olEBA flE oA
2l el A A7) AR TED

olAk3) 8] %<l FAle] el FESE o A R ™ IIX
oAb B4 AFE ATF AdE AT AR q4FE AEse b 2R
g ZaAed B G As BT AME AfAstedel @} (§8. 60, (4)
(i), (ii)) . 2 oAz} BlAL ghlA] Rgdle SR (A3, HEA 54
Aol ) gEell 9 AR Y £ e A9 stk FF A
g3l o]Fe AYARE AL Ae ALolAY Aol ofHF Fe] ®IWA
A BT T2jdte] §8. 62 (0)FZ oA Al A HHe] HE
o WEAY Te A9 BA vdEFFE FEHOEAN AT
g g8 £ e A, 2 ol $A29AM AU FAEHE o)A
ekl Al BUG MBA EA R HIE AR AT, ol A8 g
Ao g A Yalel Azt F - AHHLE FSiA A2 FF olHE
AN §8. 62 (a)Fel AFsict Ot olAF & o|Abe) BAIGC] A 7
AAel ASelE o] #32 AEEHA et (88 62 (b)) .

F39 52 AW ol @A NE oXE T8 AR AMABHA L 3

£ AT 94 oS 92 Yk FAL DI LT oA B F
79 £9g WA B3 ALAE A oS DA Y= olAE AR F
A4e W ISAYS ReAAY, WAL AR 23, A9 o9, BY
2 AsoF BT

61) o}, North Confidence Mining and Development Co. v. Fitch, 58 Cal, App. 329, 208
P. 328(1922) : Saner v, Fox Hill, Inc, 151 Conn. 437, 199 A, 2d 6(1964) : Rocket
Mining Corp. v. Gill, 25 Utah 2d 434, 483 P. 2d 897(1971) : Cede & Co. v. Technicolor,
Inc., 634 A. 2d 345(Del. 1993}.

62) MBCA Annot., at 8-485.
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3. ALl, PCG
7t AYOIAE T3 U= BAF ko] Ay

ALL PCG $5072 RIS F3L e A 229 A} #dse FY
ojite t&e Fd FAANAFE FRITGY #R I F, © FLolA
7F A Aol AEHAE ol AWIAE HAste] Azl wgel Frtd A
T @ AW7E DTE AL oA AN FAFSL eI olAlR A A
s 2o AZ2AL YA FF, @ FHolk LLIHAT FAHolA ol
BALN AFetEL A olAZE 2 HAte] A olde EREE Afels
I AAe §6.029 ANAARA Y HEhae] AThéd QoA HYolAE F
I e A 2] AR Yol PR EA dRE 4FA J12d 44
sto] |YTIT kM oA}y w3 ERAlY] Bd HIFAYERE A
A ol dui3|ate] Ag3 o) 24 AR ze §H.07 (a) (119 FHF
ol HAAeE WAHA F7tY ALE JAAHA Fderil ol I
W AdetAt ehEsAbe B EAS U2 A7 @Tiste sFelAlrt
A M) FAA e FAE] HLo) thaty FFHE YA Aol
AHAo|L F o FHo F7HE A= AR H L)

63) MBCA Annot., at 8-401-8-403.
64) American Law Institute(ALl), Frinciples of Corporate Governance(PCG), §5.07 Transactions
Between Corporations with Common Director and Senior Executives
(a) A lransaction between two corporation is not be freated as a transaction subgct to
the provisions of $5.02 sclely on the ground that the same person Is a director or senior
execulive of the both corporations unless -
(1) The director or senior execufive participates personally and substantially in
negotiating the fransaction for either of the corporations: or
{2} The transaction is approved by the board of either corporation, and 2 director on
the board who is also a director or senior execufive of the other corporation casts a vole
that Is necessary fo approve the transaction,
(b) If a transaction falls within subsection (a} (1) or (a) (2), it will be reviewed under
§5.02
65) ALIL PCG $§5.07, Comment, at 309-310(1954).
66) 1d. ai 310.
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283 @A Adel tetd WA o AF AN o] ooz
2o} DS AT ST Y A ) A st olAkEe]
e £7eA YA T Al data o AFel N £eg HA FHE
o ALl A B2 G AL ArNAN B 029 A8 L
g3 FHEDG o A% WABAL o NBA I Al BF 2AL Fol
o] AZsA JAAL Palslodol s RS AT FYolATt A4
o BASA F= AT T ool tisted A $1§ HIHow
538 A= 1 AR mel oA} Ade R4 APz AAA
o2 A7bs Ad) ALY & ATk

R o)y o

Lt OfAtRL BIAte| el

ALL PCG §5.02= 31Ats} olab 79 AN I olAte] thste] FHAH
Hogts Waor AT ATk of HelM A Hi i
st 8AL AT dE FIAMEA tE FAL JHAZ s A 232
279 TAHE ¥4 2702 ALY A AAYAe 59 Be 9, 21
S ALY AAIE 278 Fa AMde] ARAIHA o
FTAHEE HAF & Ak o]AF ALL PCG7} <
$-o FANE RTEE olfw O AEAMY Fdto o) FEAAE
AT A AAGFE Fshe A= 433 NHgd Fo)H,

67) 1d. at 310.

68) ALIL PCG $5.02, Transactions with the Corporation
(a) General Rule. A director who enters into a fransaction with the corporation fulfills
the duty of fair dealing with respect to the tramsaction if -

69) ALI PCG §5.02. (a) (2} (B) (C).

70) ALL PCG, at 211 : 7AA18] B2 A3 A HAE AR e FYAEL &
# == Talbot v. James, 190 SE. 2d 759(S.C, 1972) : State ex rel, Haynes Oyster Co.
v. Keypoint Oyster Co., 64 Wash, 2d 375, 391 P. 2D 979(1964) 5S¢ $ith

71) Eisenberg, Self-inferested Transactions in Corporate Law, 13 J. Corp. L., at 988(1988).
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0=0iM HY0IAL Qe BlAF 282 Az

Aol A3l olHJAE AL U olatel] Wit R A 7HA Y g AS
A AL 8732 vk AA, olibe FRAMIL FRAL 2lo) Azt Al
Al digt FAsE HE dFddor drh (502 (2) (2) (A)) 72 o7
A FARAdIR AT 5F AR T AfrEd Yzteted, o)dFEAY
7t B|ALY) F94 WrEA] HA% Azfolx, AW AR ot 23
Holop & TG EA, olil A BF FLAME FE3F AAE
T oola) oA QU olAte £9 WA FAL dofok gk (§5.02. (a) (2) (B)
(C)) 7 &, osf#A fe oAty AR F9l EE ARFE F:RUE €92 AL
A7 2 5 B FAb] distd TR} FEHAA A7 7E
AZtete] APHAUALE Won 1 71F9] 55 oo #F dTHY 9]
AN A BEFSg §502. (b)) . o] 7|&EL o|YFEAHY &
AQadAF A FFA7NES FFrd e LolskA #Y, &5
71%(pure fairness test) & 317171 o Lol FS widd
7)) 2B ALL PCGE oAy ¢ B3 ti3td AHje] F
T APHYANE $A3] wiA s 92 ok e £HE 3t doh Al
A, olAbs A AT FAAALE FE3] S ol AA §le FFe
%9l A F91& Polof ot (§5.02. (a) (2) (D)) 760 o] A ALHAALY

72) ALL PCG $§5.02. {a) (2) {A) The transaction is fair to the corporation when entered
into

73) ALIL PCG §5.02. Comment, at 219.

74) ALI PCG §5.02 (a) (2)
(B} The transaction is authorized In advance, following discloure concerning the conflict
of interest and the lransaction, by disinterested directors, or wheo could reasonably have
concluded that the transaction was falr to the corporation at the time of such
authorization:
(C)} The transaction is ratified, following such disclosure, by disinferested directors who
could reasonably have concluded that the (ransaction was fair lo lhe corporation al lhe
time it was entered info, A=) .

¥5) ALL PCG, Comment, at 222.

76) ALIL PCG §5.02 (a) (2)
(D) The transaction Is authorized In advance or ralified, following such disclosure, by
disinterested shareholders, and does not constitute a waste of corporate assefs at the
time of the shareholder acton.
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Z& HAANe HE71%0] AP aww saAael fEeld B4 A
A9

Fak-lq Hhsd S 7k A HAL & }—EWH}%%Q_EQWT
2 w3ty oz B & gl AdzdE ¢ f&r—}

Ch. ZYolAel o7 e} Y

AYoAE £3 e HA el AdNA 028 SN FYolAe 1
A9 Haje) Eaf Al ABAN FHE A4S wﬂuﬁ»\aﬂ g vy
svh 9AEEe] Mo 29 WA ANZRH A oI5 4TS
AT (718, () AAE 29U oA B olNel GAAE A
g%d) B8 AL B2HA @on ojxle Fog® R AGHYe
349 28¢ wed w»ﬂ osl@A e olakgel A £9le] 72
dol AP el 4R AYL PR Froh®

l

_L.

[+

of i
ok =2

V. aael x|
1. AHAd

7 AP ABEE olAKE olxlE ) £9l0] Gk we] Bete] A7) EE A

77} ALI PCG §1.42. Waste of Corporate Assets
A transaction constitutes a “waste of corporate assets” If it involves an expendifure of
corporate funds or disposition of corporate assels for which no consideration is received
in exchange and for which there is no rational purpose, or, if consideration is received in
exchange, the consideration the corporation receives is so nadequate in value that no
person of ordinary sound business judgement would deem it worth that which the
corporation has paid

78) ALl PCG §7.18. (a) Except as otherwise provided in §719 a defendant who viclates
the standards of conduct set forth In Part IV, part 'V, or part W is subject fo hability
for the losses to the corporation(or, to the extent that a direct action lies under §7.01,
fo its shareholders) of which the violation is a legal cause, and, in the case of a
violation of the standards sef forth part V, for any additional gains derived by the
defendant or as associate to the extent necessary fo make equitable restitution.
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A FETGL #AE IR, AAGE AEE O o)A e A542zx9)
8 A28 Az }E FLFF(ALE), @ A15Y A9 Wz L JAESE
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o A7} B% EE TELE AZY e 2YF4 F9 10089 50 o4
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Ateh gt oA e T4 F9 10089 50 o) 7HA A F
ol shiel] HFEls A7t A7) B A3AL] ALz HAY AGE 37
Yt = mlE] olAtZ A T A T FAAMIE W oA Y %
Qg Polof gt} o] AP o]ARE Y AL oA} 3R] 2 oY FEM F
oof &3, 1 A WE&H B FAsok vty FAZ Ak AA
W T AR wiste Aol fs FLAM dF AANGTEE DA,
ARFAE Gt FAC ol A9 S80S Zstsiged, Al 34
AL FULEHY™

O

2. OjAlg|e] SRS R5t= FAL Ztef A

7 BJAL ZHe| o #et 7

A ABE AN EHFY T 10089 50 oFE R HA 2
AN E FLFFY AL R EAFHAE YA, A5L HAE F2F
T SEHAE ArEn. LA AFAL 2] A ol AR
YBAN F2FF¢] BSAG Adshe AoIDE ASALY A7 1 A
HE Sdstelor st YAt AN Ak ABE 2 £ o= F
FA= slgeta] ohsez Z3Ate olAt e £ 87HA FeTh I

79) A8 ALY AL TG PIFHLEE oAk AURTE AT $HHY AR
FEAE o A7 GRS, B7IY U9 AAH BolFs] AdES FANE Yrhe A
85 230 1 wAel Huvky Wam YhETE, AWaABN4, ¥RE, 012
227-228H FH=:),
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At SHRAEA 7h Aol AZ|A elAbE Y] S % &z‘f}t’rl Bl
A k80 o)t 2] A} e AfE I AIAES A FLFF
7d AZE dE AT F9 10084 50 oS 7P<1 ZApel sESER
FE|ALY) olALS7} BT AWE FAsteiok ﬁPE}SU I3 A9EY 2% A
A3 At HA B3 A A Are] HeFA F50] 10029 50 oS &
fratxl &= A 2He A Z3A OWE‘H A 87HA FATL,
3 AEAE 3 ALY o] ALY gl flojok s

Lt TS e

T H S BEstd gyEd BEE 7 S F A dBoAE ez
QG Aol oJEted ZhEALSh FEAL Atold] EX B A tE vjuhH <o)
AZ= T L3 BE AFBo)AFT/I7E ZED AF. I viniAFS o2
ul ‘olate) A7V AW AP, 2 FEF Aol fE T ole At
I olabete] Atojel] olsjFES] G WA LABAl EoldE A7A T
A7b e Aol sk, 2 Al Wt ZFAL o)A e FQlo] fi
Rorz 1 vivfAfe] BHL EHAl] thE A oid FAIHY T

oltH(FHHAN)."L BASEE Jom ) £ P A3BZAM Lot A
Holle olatst FAL Aloldl]l AH e olsiditste FAEY ohizt o
A7t AAE diEst 4718 At A7) A AT AR A 3R}t
Atole) AZIARIA TS AviRES st A A oAU A oleo] H
F EA BoldE FE JAE EHEE Aol T Rol2zE A F HA
o] QRIS ABT Ue A7} ol € AL A Fol dstd B HALE

80) AA, A I, WAL 2013, 410-4119; SAEARHAL 742l Aol AE AN39827T
A4H A #3859 XA AARE FEF/IH, AL AN AR A
"BFL, #6135, 2012, M&hen S§HAE, 61'9: BIIMEK FRERER WESitED
Z, bt 1984, 267 © FoRRE BUSRAYER LoTFEOMEIZ S SMoent 2 F
SR ERCHE T 2HMH, SEFHERTRSCE 88%. 1993, 87m.

81) YA, BAA, 417

82) A, AAAM, 4129 Forrt, ATiBERC, 83m.

83) ¥4 1965 11. 11, A3 69374 T8 @ 5 1996, 5. 28, A3 950412101, 12118 B2 F.
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Wolop ATHE ol thalA olBo) itk La} 28R olxlE ] £2lo]
folok SheRol Bafe] B4 Hsle) tge] dnh THANNE BNl
AR AR FHE AT St ATE KT oA $3l0) 27F
TZ Folath) RAMS LAY AN As 2EA Qs &
S Tk AEATLI Aol 2HAY FEUXOIANY A9o] L R
oAl A TE AT UREY £ JoEE 2HA 29 A o
o) £HAE TE TEYRIAL YESTAE 23 olxlF 2elo)

2FHTGT ANATH T T FoINE AYCNE £T Y FAL 29 A
Aol ekl PR olalsle] Selo] WRBA o] Bake o] ApolE
A7 BEHT 7F5AS HAY F oD £900] BLHTHE A ¥
287 @b Asz Yo k)

84) 4 1984 12, 11, M3 84thrhs0l /E,

85) ojE<f, "EAPEA L), SGAL 2013, 40 : JAGF, AAA, 4137,

86) ol1Z%, FAA, 7409 HEKEL BFROBCEHER CEOCRSURRFE:FRORE, &
ZEPE, 1997, 30-307m.

87) 9, AAA, 4149,

88) A, BEROAZARER EREORE S RE, BAFHML 1990, 323H.

89) AL oA, BAA, 1408 RALL JAA, AAA, 4149,
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AYolAlzt Sle 84T 2o Az AEHE7] AsdE I AGE ddld &

90) x84 199, 5. 28, AL 957412101, 12118 HZ.
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[Abstract]

A Study on the Regulation of the transactions corporations
with common directors in the U. S.

Huh, Duk-Hoi
Konkuk University

At the Late 1880s, a number of courts took a very simple minded
approach '@ any contract in which one or more directors had a conflict-
of-interested was voidable if any sharcholder objected in the U. S. By 20th

Century, this sort of absolute prohibition faded away. This occurred in two
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stages. In the first, numerous courts began to uphold conflict-of-interest
transactions so long as the transaction met both of two requirements: (1)
directors, who had no personal financial stake in the deal disinterested
directors approved the contract, and (2) the contract was fair to the
corporation. The conjunctive requirement of approval by disinterested
directors and a finding of fairness turned out be only a way station before
another approach.

Most state legislature have enacted, as part of their corporations statutes,
special provisions dealing with conflict-of-interest transactions. California, in
1931, was the first state adopt such a special provision. The idea spread to
other corporations statutes, including Delaware’s and Model Act. These
conflict-of-interest statutes vary in a number of particulars. Nevertheless,
their overall approach {ollows the pattern set by original California provision,
Essentially, these statutes state that conflict-of-interest transactions-which,
the statutes define in greater and lesser detail-will not be void or voidable
because of conflict, so long as the transaction meets one of three condition.
These three options to save the transaction are : @ Approval by disinterested
directors, @ Approval by the shareholders, @ Proof that the transaction is
fair, The third option fairness, is the approach which judicial doctrine had
evolved into using to deal with ceonflict-of-interest transactions,

Court had also looked to approval by disinterested directors at one point
in the evolution of judicial doctrine. There is a critical difference, however,
between the language of these statutes and this earlier judicial approach.
The statutes refer to disinterested director approval as an alternative to
fairness; whereas the earlier judicial approach had required both director
approval and fairness to save the transaction. The statues also incorporate
the alternative of shareholder approval. Prior judicial doctrine had been hazy
on the impact of shareholder approval of a conflict-of-interest transaction.

While the three options in these statutes have judicial antecedents, there
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is a broader logic to the statutory approach. Keep in mind that the
fundamental problem with conflict-of-interest transactions is that we do not
trust individuals with a personal financial stake at odd with the cofporation’s
interest ahead of their own. If a problem is a lack of trust, one solution is
to find someone we can trust to review the transaction. We can view each
of the three options listed by the conflict-of-interest statutes as pointing to
a different party who can fill this role. This party can be the disinterested
directors, the shareholders or, under the fairness test, the court.

American Law Institute in according to statutes and common law,
proposed that regulation of transactions between corporations with common
directors in §5.07. Under §5.07, if a common director participates personally
and substantially in negotiating a transaction on behalf of one corporation,
the transaction will be treated as a transaction subject to §5.02, and the
corporation on whose behalf he negotiates will be freated in the same
manner as if it were the director, Under such circumstances, as provided in
§5.02. by disinterested directors or authorized in advance by a superior, or
authorized in advance or ratified by disinterested shareholders, of the other
corporation, following disclosure of the conflict of interest, the burden will
be on the corporation for whom he negotiated to prove that the transaction
was fair to the other corporation.

In this article, propose that statutes provision on corporation act in Korea
same as ALI, PCG § 507 transactions between corporations commeon

directors.
Key words : fransactions between corporations with common directors,

common directors, conflict-of-interest transaction, approval of

disinterested directors, approval of shareholders, fairness test
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