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[Abstract]
A Study on the indirect infringement of patent law

Kang, Myung-Soo
Professor, Law School of Jeju National Univ.

According to Article 127 of Korean Patent Act, Korean patent law recognizes
certain actions which is pre-step to actual patent infringement and has high relevance
to direct patent infringement, even though action itself does not amount to direct
infringement of patent. The law refers those actions as indirect infringement. Until
recent studies, studies regarding indirect infringement have focused on how to interpret
such indirect infringement provision with presumption that application of indirect
infringement was a matter of course in patent law, rather than analyzing fundamental
issues in indirect infringement provision and its scope of application. However,
following issues should be studied in relation to indirect infringement. First, we should
note that indirect infringement provision under Korean patent law is rather restrictively
and strictly defined in its legislation process, as compare to similar examples of
legislation in foreign law. Therefore, it i3 problematic to blindly interpret indirect
infringement provision under Korean law in extended way and propose law-making
amendments by simply relying on examples of legislation by foreign countries. Second,
faithful interpretation of the text of current provision regarding indirect infringement
should be starting point for discussion of indirect infringement and in that regard, we
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should include discussion on an invention of product which does not have any
elements for patentability (so called ‘non-componented indirect infringement’). Third,
we need to clarify relationships among type of acts which amount to indirect
infringement, acts which is likely to infringe one's patent right under Article 126 of
Korean Patent Act, and acts which can results in liability based on aiding and
abetting of direct infringement. In other words, acts amount to indirect infringement
overlaps with acts which is likely to infringe one’s patent right under Article 126 of
Patent Act and acts which can results in liability based on aiding and abetting of
direct infringement in many cases and we need to study how to interpret these cases
where acts can fall under more than two categories and issue regarding to what
extent of acts that liability based on indirect infringement would be recognized in case
where direct infringement cannot be established. Fourth, in light of these problems, we
should review problems arise out of case decisions until recent times.

Until recent times, most of studies on indirect infringement have focused on theory
of interpretation for indirect infringement provision, review of precedent case decisions,
introduction of example of relevant legislation by foreign countries and its implications
on interpretation of indirect infringement provision under Korean Patent Act.
However, these studies did not sufficiently cover above-mentioned fundamental issues
of indirect infringement. This article purports to suggest topics for further in-depth
studies on indirect infringement by addressing more fundamental issues in indirect
infringement.
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