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Would statutory interest incurred in connection with the
overpayment interest have priority to be appropriative to

the capital of overpayment than other monetary debts?

- Focusing on the Decision of the Supreme Court of Japan, 1st Petty
Bench, April 11, 2013, 1392, Hanrei times 61 -
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[Abstract]

Would statutory interest incurred in connection with the
overpayment interest have priority to be appropriative to
the capital of overpayment than other monetary debts?

Kwon, Kyoung-Eun
Adjunct Assistant Professor of law at Hitotsubashi University, Japan

Many legal problems have been raised, where a debtor of a continuous
cash loan contract paid back a creditor with a higher interest beyond the
prescription of The Interest Restriction Law. And the Japanese Supreme
Court has judged many cases concerning those legal issues. For example,
the Japanese Supreme Court judged that a creditor(loan supplier) who
received interest beyond the restriction of The Interest Restriction Law is
considered as a Dbeneficiary in bad faith wunless there are special
circumstances, and thereby he should return the excessive profits with
statutory interest as an unjust enrichment. In another case, the Japanese
Supreme Court judged if the debtor paid higher interest than the
prescription of the law, the overpaid interest should be appropriated to the
capital of monetary debts. And if there remains still overpayment after the
appropriation, it should be appropriated to another monetary debts newly
occurred. By the way, this case introduced in this article is about problems
hitherto never have been judged by the Japanese Supreme Court. The legal
issues of this case are two. First, could the statutory interest on the
overpaid interest be appropriated to the monetary debts that occurred
newly? Second. if it's approved. does the statutory interest have the priority

to be appropriated to the overpaid interest? The Japanese Supreme Court
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decided that if the basic contract of the continuous cash loan includes the
appropriation agreement on the overpaid interest, without particular reason,
the statutory interest on the overpaid interest should be appropriated first to
the monetary debts newly occurred, and than, the overpaid interest ifself

should be appropriated to the remaining balance of new monetary debts.

Key words : Continuous Conftracts for Monetary Loans, Interest Restriction

Law, overpayment interest, unjust enrichment, appropriation
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