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[Abstract]

Improvement plan of the real estate liens system
- Around the Study of the Civil Law Amendments of 2012 -

Kim, Sang-Chan

Professor, Jeju National University Law School
Kang, Chang-Bo

Ph.D. Course, Dept of Law, Jeju National University

A person who claims to have applied frequently to exercise a right of
retention to occupy the building as-subcontractors and construction company
has suspended construction at a construction site, and to exercise real estate
auction procedure in particular appears.

The auction procedure is discontinued, the claimant maybe plagued by
years of conflict the issue of the abolition of the lien of real estate, has
emerged as an important issue in the socio-econornic sphere,

In relation to this, according to the Civil Law Amendment to the Civil
Law Committee established by the Board in December 2012, it has abolished
in principle the real estate liens. As long as the real estate of unregistered
exceptionally, to admit a liens system, storage and registration of the real
estate, admitted liens claims within six months, When this period has elapsed,
liens and right to demand establishing hypothec is eliminated, the introduction
of extinction attention system of lien at auction is allowed.

The real estate liens system should be abolished in principle unless it will
be able to evaluate positively in terms of efficient use of goods and clarification
of real estate public notice system. But this should acknowledge the lien for

unregistered real estate.
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And thus the problem of economic value, lost due to stopped construction
arises, Damage from construction delay could occur in facilities. In addition,
if you do not exercise the right to claim within a certain period of time,
this right falls away.

In this paper, after considering the amendment, when it isn't registered
property, even when it isn't registered real estate, it is necessary to allow
auction provisional registration subtitle by introducing and displaying
registry, especially Japanese eic, we have a proposal for some legislation

theory supplements,

Key words : amendment to the Civil Code, liens, real estate, right to retention,
right to demand establishing, hypothec, principle of extinction,

the real estate, register, auction procedure
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Exploration and Productlon Company v. EcuadoAMs|olA bl . L=
BIT A0z &3ty FAF:AY] £§ AL FAL ASY Stz
3 Swg ol%2 BUAL AFTAT)

N
W
e
L

2. A 43 7HE

X3

i

FAZH] AGE FEFolH Al A7t YA = £85& TR
oE Aol 48 FATAFAR It E8 A tid HXF L& B9
= ERAYE Pt SN FAEH S AYFNFELE A
A7} 1A A (police power) ol &elth, A A HYH FAl2tL A H
ZA e Bido] askA #v &0 HAY F4AA} 2AHA ge=t
Aot} u= ) FAY (3R AHMANA A B A4 g =

o) 27t HAAHY, H(bona fide) e Lwk A, HAL B, F719

N
o
ox
e

7, Ae5d £ BWA{Tax Holiday)el thgt ¢85 Sxe] slelEx, A gqgtely e
7idlel) whale 4o #FEHA ged 4, 7‘**17‘7‘1—1 BHA A tate A3z =
2EHSEHEE Y&35ly ALS Al delgtx 3t%th EnCana Corporation v, Ecuador,
{London Court of International Arbitration, Award, 2006), para.142,
20} Occidental Exploration and Production Company v.Ecuador, (London Court of International
Arbitration Administered Case No. UN 3467, Award, 2004) (www.biicl.org/files/3914 2004
occidental_ v__ecuador.pdf).
Christoph Schreuer, The Concept of Expropriation under the ETC and other Investment
Protection Treaties, Transnational Dispule Management, Vol2, 2005, para78 ! lan
Brownlie, Public International Law(6th Edition), Oxford University Press, 2003, p.44l:
udolf Dolzer & Christoph Schreuer, Principles of Internationa! Investment Law, Oxford
University Press, p.109,

21

—
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THEAH 220 88 A7

TFAAY AN ditHe R AAHE I dE ZA'GL Iy F4He=R
FA o)

Methanex v. US FABAT= 9%3 - A H(intentional and discriminatory)
TAZE 74 270g 2 st AFS FAS FIEH, FaEId APAA
off 93l Fxe| FTEL vAE £&o] oY, = H FERHcontemplating
investment)ell AFekHo]l EAFE fAlE AA o IHrir 3HgHTHS!
Lauder v. CzechAlEl A= AAS FAl= AAF A7t AN Yol
glohy Stk AI7} Lauders) AAHA A3 8o 2 - 28 A 7097} 919
I, AT F&F oo ggo] ANUTT FHATHA SALUKA AtEofA
= A9 ostd 9= TR g3 FHAEE wAE HANE FEo}
oty 3t chzs

271202 $4¢ BAY FANAE £5QH BIT/FTA 344 23
12g A4 9 2A7E g2 dEolth J3Z 870 FIE of R
TAE gursls dEgEs TR #ES o7 . AYL AT £ g

22) BALFY BEH olg)e] YT ARG Bae FAZA s FHARA 480)
BT 3% Mugler v, Kansas AH1914 888 ol&olt ¥4 429 98, T54 2
7 2193 E9e EXE 4T Aideld FAT 78] oM, o FAE &FA A4E
A BEFo) o)&3tE AL dHEx] &3, AMHEAE A gEA ety itk
Andrew Paul Newcombe, Regulatory Expropriation, Investment Protection and International
Law: When Is Government Regulation Expropriatory and When Should Compensation
Be Paid?, University of Toronto, 1999, p.75.

23) AAAE dgrE dAaE $Ety dxelTe) AAE dysgch deETYelF AN
274908 MTBE AFo] dehy #df 37HAe #HZstq AsteE 2942 4 vy
&e] Y] wet MTEBAME o #ul& X899t Methanex v. United States,
(UNCITRAL, Final Award, 2005), Part IV, Chapter D, p4.

24) o]F8] TV AM49AR] Lauders 43 UE@E 3AG) CMES CEDCE F5t9 Zelezny
g ste AZAREAS} T4 AZLHA A YA FBARCE Lauders Zelezny?t £2
g deuld whde] AFetuA @A £3o dASH Y AZv)deifdis LA
i APE FAE dFEAL, o2 Ad FARR] Laudersl Al EEA Hol WM&
oA wjAET Lok} Lauder v, Czech, (UNCITRAL, Final Award, 2001), paras198,
201-204.

25) Saluka Investments B.V. v. Czech, (UNCITRAL, Partial Award, 2006), para.276.

26) J.L.Gudofsky, Shedding Light on Article 1110 of the North American Free Trade
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2 TFAE FHEA FYYPAZEA TR o]
43t dgke) ol FE& FASNA getr @ ISDFARHAME +#
< #AY 7ELE 19 'h—‘fﬂ I 2AZ AF gad3A g 2ol
EARD Y #ARE EX Atk A #AR 58 day d&2F
7-!—3— AAE A3t AA, BAALT O o] §L A, 4 - HEHE 2T
8 F9A% 23 88 #7238 X (measures of devaluation) EFE 9
1S £ e, FAE Qs AR BAY AFL WA °4—1&1°i
ojL} o] oty Tk EE $HA FAY FTEY FA4A ZA
&3 EAF2 B, EH, A0ARE S, FHFEI JHT BA
Sl 3HE FxEE 2 s By HAgE F8 e FA=
717t FEEAE F£YF sl FAE et AHAAS A EY
£ oA Aol dukFo|t}28)
ITH 8243 F 5o I FAZA ALHT vk ol AF
Hel 293 AAFAY FANA Ed FSFEE BAAM #ASHE A
Z8 7hsAe) Zd wab A, Methanex AH#$F Middlle East Cement A}
#o ZABANN HFo] FA 9 FAH FFAYES FFspoof Ak EA,
FA7E EHE4E A8 A3 FAD 2HsE BHGA0] BUMgEHE &
L7542 EAg) FA7F B2l BF0] ofpd BFe A FAfEAY A
7b EHd] nlgle) FdAo] AA3] RS A Foloh AA, FAE= FarE AL
g ojok gtk Too Greater Modesto Insurance Associates AM#El$} MethanexAl

111

i
o]

x| L
[

Agreement (NAFTA) Concerning Expropriations: An Environmental Case Study, Northwestern
Journal of International Law & Business, Vol.21, 2000, pp.266-2605,

27) lan Brownlie, p.508,

28) M. Sornarajah, p.283.

29) o)FAEE MECH & A%e] ¢} An) g Adadx AR B4 2AE T48
At FARF T %LH‘Q%E’J Azk= &0 olUAgt HAYHA 93lA) FoH AFH}
w8 EYd FAd FEety dHE ) Middle East Cement Shipping and Handling Co.
S.A. v. Egypt, (ICSID Case No, ARB/99/6), para.139.

- 102 -



THISA L 220 HE 5F

A9 AV PAY 44 B2 FE2 AR Aot YA, BF
b AANA GETHE o] AT, FALY WADE By Few &
g0l @ + Aok

I

m. 78y oo ZHET2

L A9 Ehs BH5E

ttle

TFAZXZE I3t Falol| Fuigt Axprl TSt ATLE M4
A= Aol ISDFARAG L] HEo|thiD ax7|Fel st 4 F
3 Fsj7h 2AEE £48 FATRGT Wk F A Ex) gE el
EE #esl 245 Aotk NAFTA HAxe 29 Metaldad A
AX g dFY FYY FA-ATHOE FEFOE o|HEHE YW,
o =Ho)n A H=(open, deliberate and acknowledged) #4tube(taking)i
Thetdel, AR A HEE o]o] gloix A4t o]&e] ;3 2yH T2
A A (covert or incidental) 792 st A4 B FTH LR oS 7bF
3 AA A o] BE E2 F98% EEEL e EHE MHAe AE X
gt I AT o] AN A BFH drdes AL Y T
FE dart giva etk axE @A de YEl4AE AAF F&HY

3
i

4y

30} Rudolf Dolzer & Christoph Schreuer, p.92,

31} Metalcdad v. Mexican,(CASE No. ARB(AF}/97/1, (ADDITIONAL FACILITY)) Ali«l
A A, A Barte A7, B 2 ddH0 2 2AF EZ3 22 (the absence of a
timely, orderly, or substantive basis) 8% FA%TT &9 (para.107). A7+ ¢o|
T o e 4% Yoy Aotk ¥HA ors WAZ Uy AE gnisie Ao
2 F99) "oy 274 oi§ §-257 EAloln, Alde ASEHY A2 gl AR
#90= & (improper) 84wt 2§k (228, para ) EA, AMAREE ZAAAH X §7E
AT FEHE F4 HAF FAHREXGOE AFEFHAd, 2 Y EL 52 ¥4 £
< 188 4o §dy 8y §35EA] AA 2R A (n and of itself)7F F&&
FASR stgh

32) Ibid, p.231. Howard Mann, Korrad von Moltke, NAFTA’s Chapter 11 and the Environment
Addressing the Impacts of the Investor-State Process on the Environment, Internationai
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BT, AN Ay
FAEHDE TEE AL
23 53 2& ZE 4ELZ FA8 GASE Ro| ksl £2HoR
FAHT UEM 23T FABHY AR BE FAF FRolT 3P
@ FAIsh BAabo] WAH FAS P& TReE 2YE Ak

zo Axe Fo 1T FAY ASHE ST AopH
BIT/FTASIA 83 598 &38 /AL A

2. HAATE] FE

FA e asrt A4l Aol S FFE uFHok Frkes B Y 9
Zoltk 1) FHAAHLEE AP FAHH Y FAsA HEHE &0
dAtky s} Ao AL giAlT 433 72 (substantially reduced)?t XA
Y 2 #@Ey Agte) B1EE 4 glE (irreversible) Aol ¥FE(deprivation) o] 22
a9 ch35) 2) Pope & TabbotAlEldlME egol FHE AX(a significant
degree of deprivation)edof &3, Tted7} A4t Y TF ARHYEA
JR7L £ RAY7Fegty #Th36) 3) SD, Myers v. Canada Aol &
A7 =8¢ 974 AA(lasting removal) & 3= Aolgt 33D 4) PSEG

Institute for Sustainable Development, p.17 (www.isd.org/pdf/nafta.pdf),

33) Ursula Kriebaum, Partial Expropriation, The Journal of World Investment & Trade, Vol§,
No.l, 2007, pp.72-73.

34) Rudolf Dolzer & Margrete Stevens, Bilateral investment freaties, Kluwer Academic
Publishers, 1995, p.99,

35) H. Ruiz Fabri, The Approach Taken by the European Court of Human Righis to the
Assessment of Compensation for Regulatory Expropriations of the Property of Foreign
Investors, N.Y.U, Environmental Law Journal, Volume 11, No 1, 2002, pp.148-173. Hauer
v. Land Rheinland-Pfalz Atalle A4339 2 42 337 IEUE 371 BEE A3
o) A2 3] (council regulation 1161/1176)-2 A43 A&tz #7)18 EAoth HAeS #
o] YA A A2 {temporary nature)@ FHF 717H(limited period)s] $EHE RoE 'Y
urE ol o] (general interest)®] HHLE AgstEavty BHSUT lHaver v. Land
Rheinland-Pfalz, (European Court of Justice Case 44/79, Judgement of 1879).

36) Aol o= HAS *ﬂ%s}c’q ﬂlﬂﬁ(softwood lumber) #&#EE 2989=d, &
1}747} FHAZE © BT F4EE gPds 2L 40187 # gt FAVRR
B AT 9AEAAN ESLESE FAE £ U, #E25A A=TE FA0)7 HEd
111029 ¥¢9 o gt Ay =348 7149} Pope & Talvet Inc, v, Canada,
{(UNCITRAL), para89, 102,
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THEAEY LEHPE e HT

v. Turkey AteloA $&& AAe 7aq, o]duide] ), YL - HFA
U I ALY AR e 459 gg 5o 4L a7t FAR
ARE= Aol 93 782 (extreme forms of interference)e] fIThZ
shx, AZRXE ZHE 7hi(strong interference)7t QAojof #oky &g
038 /T AEE HASA PZUY R8-S AA Y Ewekortsd F4v)
TA%E AZAY F AX APEE AL JHAFAG FARHEE AL
4 A vge A3 F8d ATy SHT

3. A Ee] HHs #Ae A&

TAZ A5t A3 T Jazt Q2 A7t A QA hg
FHojok &£o] vt ? &t} 1) Telenor v. Hungary AHEIMA £80lA ZA)
H7tx 9] v Asbo]LL AA(whole)E utetste]l Ttz A& 7+
A (substantial erosion)&ioF il &G T 2) CMS v, Argentina AHIAME
HAale EA T A7 FAREY dE &F - #F - FAY AE HA
3] BH{EERE 8o ol §thdll 3) Waste Management v, Mexican

37) 8D. Myerse Muvche] Egsd(PCB) H7EE vlFelA A7 Hed o5 &
AXEAAM A5 E At Auc §ARE $3S BAE ol fE vAEHEE TEeld
PCB #H7E +&& A8t A4S Alseldth SD. Myers v. Canada, (UNCITRAL, First
Partial Award, 2000), paras.283-284.

38) H71&= BOTH4HLE dda 49 F A¥E I AFYAN ==& %t PESG
= H74 A AR F, o)8)A Fimplementation contract) B HARRE AY
WA 7T A 58 S GoEHN ZFHULE 4N BASET 55
& 5L o|fE +42 345 hPSEG Global, Inc., The North American Coal Corporation,
and Konya Ingin Electrik Uretim ve Ticaret Limited Sirketi v. Turkey,(ICSID Case No,
ARB/02/5, Decision on Jurisdiction, 2004), paras278-279.

39) Ureko B.V. v. Poland, (ad hoc arbitration) (www.achmea.com/press/paginas/ministry-of-
treasury-of-poland-and-eureko-b-v--sign-agreement.aspx}.

40) A Tutd Mulx VgAY S Y3td FrtEle Alds AFsAD, 3t EU
7t w29 Z1EE EUZIEY RREESE 717 AbA Wi 238 Q785
71E AlZ"E FHEE REAArt #8E @iy $£8& FAES ) Telenor Mobile
Communications A.S. v. Hungary,(ICSID Case No. ARB/04/15, Award, 2006), para.67.

41) CMSE ¢l2 gy 71249 Yd8ig 9E3Ex F45 98 Ad4EE 2A2M 858
g g Z A F 2FHTE AFAE 22 AEd HAFHE T, 671809 vF
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THEI B, F1988 B

AN A 8L ER akdte] oly 7Y HAZ UYL spejof st
sk, Exjel]l g FA 9 Aoty AFE FEEA, Ak F ol Al
Ao thE AT FE&E AU 4) GAMI v. Mexico Ab A
2743 743 (positive value) & 7He U Aardo] wEHETHE, oA A
2AHA (total} &) AshetE 819vh4d) 5) Nykomb v. Latvia AMEAA FAE
e AAE ANAE T Z1HAN T PHAPEE £8& 2708 HY

943 QFAF BolgL 8o oty FHHTHY 6) Vivendirteiol A A
A4 e FE S odd ggd PEY, AgsiAle 4AE Pl
FAE ASEE Tt AQLS A7 9% A8 7149 PAE &
ﬁl‘;}-_45)

F28 A FARAE BEA 933 (non-ephemeral) A 2}= &
2717 (duration) o} ILZ @46 1) Wena Hotels Ltd. v. Egypt At#EdIM ZF

A AAEFIAS{US, price index) o] el ZAHHES sty 1999d 7ZAA - A7
2 &7 HiadE B73EE Adsyr HEREAE H4d FHR7T 0% sk,
L FEEZAE £4L JHttz FAF Al o|ThCMS Gas Transmission Company v.
Arpentina, (ICSID Case No. ARB/01/8, Award, 2003), paras.262-264.

42) Waste ManagementAhi= HA| 2 A 282 M)A AT 5718 wrol, HA =5 A
okt HERF 2 7)E AR E olgiEA] gty FASGAL = AHdE R2A
2 22822 399 HAFZ2% Banobras?t o) ¥WH LR AASHAY FAFTFE
st Waste Management, Inc. v. Mexican{No.2), {ICSID Case No. ARB{AF)/00/3,
Final Award, 2004), paras.141, 155, 159, 162-163, 175,

43) A Aole] HA|F GAMIALY BAE stgew HAlFs AEE ABAAE ASlsie A
glo] BEald Hale] AES FFP 28R gert GAMIZ AAAN A4Q 57 A5
4 o 271E YAHLE F85HTE GAMI v. Mexico, (UNCITRAL, Final Award,
2004), paras126-128, 131.

44) AHQL DEY ot Windau ABALE Fte] $Hd4LE A4 - 2982 T B4
E U cAER ZAZ §¢ 5o AYrtE Fule 23AFE WELE e ANE
F7HAE A e A2 a AFE eI AdgAE HiEly dRLFUE AF
e AL $£43 253 =T 90 SEvole FxA ZA4dE 719 Avido] v
A g%y, 278 QRAFe) EAE F P (worthless) R BEA gty =735
At} Nykomb Synergetics Technology Holding AB v, Latvia, (Arbitration Institute of
the Stockholm Chamber of Commerce, Award, 2003), pp.11-13, 33.

45) Compania de Aguas del Aconquija S.A. and Vivnedi Universal S.A, v. Argentine, (ICSID
Case No. ARB/97/3.2007), paras. 7.3.34. Tecmed, CME, Santa Elena &4 #3< &3}
T stk

46) J. Martin Wagner, International Investment, Expropriation and Environmental Protection,
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SHFA A 2R 8o ast A7

ARZRE CHEE BYFLR 197 392 Ffstd FAAR=HE 43
2o 2 vgeAY FosHtty Ak )HEY vrgo] YA (ephemeral)
ojgte FA thate ALUALNE EE FHo s 'UAFHQY e o)
Z'(more than a ephemeral interference) ol&tx 3tFcH4?) 2) Middle East v.
Egypt Al A o|HEE HE A5 F £4dPde AAFUdx 3o
A 2] B T3 ’“Z]“g- ZAZaE k8 HE7 33 T HaE Aolgie AR
AE7E A9 FAEFS ALSA GhE Aoy &2 UYL
3) SiemensAle AESH B YFHAL ALY AE AZT 3T ol2HEY
ZAAA7)A dE=HA AFAFAHE RAe Decree 669/011 3t A o]
AAHJTH G748 FAE FEolzty s s

V. S5 32| EEIIE

ABNEL TYL Y AL AQe nAe REoE ¥l
ags FAe B3 240 AW YL 2 PSS ARE 24
S Ao Yehlz Utk ok WANELZ FuPelt FAWNN U7

Golden Gate University Law Review, Vol.29, No.3, 1999, p515 : Bjrn Kunoy, The notion
of time in ICSID's case law on indirect expropriation, Journal of International Arbitration,
Vol.23, Nod, 2006, p.345.

47) Wenaili= 397|192l o] E &9 (Egyptian Hotels Company)® ot - 78 AL A4
gt Aol AH9E Luxors)t Nile 22 ¢ojurz o|IESL L B9} G o
& P FAE TR HAYT. Wenast c|JAEZTY L FJE EAe] RAHT, IFJER
42 gdALE Ay Td A9AE g oJIE JAIFEFL o )PETYLY
sl A7 Bye)@}t 51 Wenao) @& WE%ithWena Hotels Lid. v. Egypt, (ICSID
Case No. ARB/98/4, Award on Merits, 2000), para99.

48) Middle East Cement Shipping and Handling Co. S.A." v. Egypt{ICSID Case No. ARB/
99/6, Award, 2002),paras.97-108.

49) Tbid, para.169,

50) Siemens AG, v. Argentine (ICSID Case No, ARB/A2/8, 2007), (http://www biicl.org/files/3905
__2007_siemens__v__argentina pdf)

51) Allen S. Weiner, Indirect Expropriations: The Need for a Taxonomy of Legitimate’
Regulatory Purposes, International Law Forum, Volb. Ne.3, 2003, pp.166-167.
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HE dE Yo F43s d3E s|Felgy & Aovk ZAEAY H|H Y
2L thokstA 9AHAT A S YF7 2NN FHAAHFE H L
£ BZdA 85T ks
1) Tecmed v. Mexico Algl& +& ¥
L8tk AtgelM W@ HHRG AT
48 FREEE 71222 B3d SARFEE BIT#HAELE EFSAT A
L ZF&z, FAs AA g &) gjsior Frkr RS o]
FEe TRt w4 2 BE3otey AAERT FeElE Bl aAd ity
stk 232 £23 TEAEe R Exizte] $YE 7Y, &5 FTst
E #A0Yy 84, AR AE, FF F Vet B4R #H s AL
ERA g B4 T2 BFEY 9L nX e A 55 EX Stk A

3 PEMNHE ol RE HrMARE ARY RS FREA Gl AT

A ALos Ny 3
598 A9 FA 2ES

o FE

iy

_

52) 599 Apothekenurtel At oA FFFF H7AFA TG FAlAte] AGHG 2] ARl g
e 20 o] I2F FHEL L7k FRHeAM VAN ERL Fote FND
AAE Y= AeE ARy FY T2 AA ASEL Hhde =EE F
o} WH YR ZAH ARRIEY e 4% AL 7het vk Higen SCHWARZE,
The Principle of Proportionality and the Principle of Impartiality in European Administrative
Law, Rivista Trimestrale di Diritto Pubblico Vol.1, 2003, p.53.

53) Enzo CANNIZZARO, The Role of Proporticnality in the Law of International Counter-
measures, Eur, J, Int1 L. Vol12, 2001, pp.889-897.: Gabcikovo-Nagymaros Project (Hungary/
Slovakia), Judgment of 1997, LC.J. Reports 1987, p.7, para.85. EUYME 339 (public
morals) YRS o2 HEHE A9E AlzleA o] Y2e] HLE ) Handyside v. United
Kingdom, App. No. 5493/72 (Eur. Ct. HR. December 7, 1976), para.43.

54} Todd Weiler. International Investment Law and Arbifration: Leading Cases From the
ICSID, NAFTA, Bilateral Treaties and Custmory International Law, 2005, pp.5%7, 624,
653-656.

55) HAEE @A A SYHUNE 2G5 Aol 2A3%e) AGRte] A F =4 F
o E ol fE FYs7 9FE AFaAt FARH T 42F olfre AFFLY AR
] $5o)n, A4S AFET dALZE AdeAL 2FF A B HFAHY oifdF
gtk ExlAE 27008 UM srld 93L 2TEAY FEE $4] FHE
B39t} Tecnicas Medicambientales Tecmed S.Av. Mexican (CASE No. ARB (AF)
/00/2 AWARD).

56) ¥ 1oz A g2l S AT Aoz FEHY AYEAAE Y HAZAE
EX Utk o] AL AF TFNAE AHEE Al g T 5 U3, AFAEIA
TENAL 4FEA EE AReA s ALHA] geudl ddw F AEEAE 9% A
44 BARAE FAY Fgsly, ieA pae 98ty € 4 gods Aot Ihid,



SNSRI 7RISR0 Bt 97

2) LG&E v. ArgentinaAtdl M= FA7F 23585 #A43HE vxd
2 AR 7h7b Fasity 5D Al 9dte] Aitde] FF3 H
X, BAATY BA W BAET FL F4F AYe] s 47AH =
oo il S8 o] Al#lE= Tecmed v. MexicortdolA A48 v g
s A3ty FAAG Bie] a3 7Hg5EE s Utk FA%L
w83l A vlE D3] i3l (obviously disproportionate) &9& 93 HH
A gAGATE Bdol 98ddy vt FARAEE A dd Exe
Aot F7HAZ oY S HESI A5 - gty FFE 23 L ¢
g AlEe] HeE EFEE H-E A ool dvx &g}

3} SD. Myers v. Canadart#l &} A RZF = LENSAS FH9 A+
AZA7} HHTES FAgU= Ad dstd &3 2 EF v gA &
*rhx 3k 28X NAFTAS &3 558 £349 w4 uat 37}
#R8 A HAY &R 7ied - FHH AS yHs 8 =5 439
T A7 HES 2ES E&6W & 2oy AFH Yok A
HHEE A o9 4 A B3 . 53E FAY Xl dnpy #A
'3]-311’2}|50)

A3 4L At o199 FEANA AIFES, 5779 A¥F 7R
A 7E WE A8 2 5F HEAL BFE I nuygFaA ¥
sl 23 FAEH FA7t THLEFH BARC] FAYE FeHLE
AT F Ae WHol E & o6 AFFHNES FEe I8AE

paras, 122, 136, 149,

57) LG&E Energy Corp. LG&E Capital Corp. LG&E International INC. v. Argentine
(ICSID Case No. ARB/02/1.Decision on Liability), para, 1772418 #H& Stephan Schill,
International Investment Law and the Host State's Power to Handle Economic Crises, .
Int"l Arb, Vol24, 2007, p.265,

58) Ibid., paras191, 193.

59} Ibid., paras.189, 195.

60) S.D. Myers v. Canada,(UNCITRAL, First Partial Award, 2000), paras 147,281, 285,

61) WHEEL JE FAYSE EA3T, ARE A ool Hy, TE ARlY AAY
A3 e 7]2o) HYkY Fr} Mads ANDENAS and Stefan ZLEPTNIG, Proporticnality:
WTO Law in Comparative Perspective, Tex. Int"l L. J. Vol.42, 2007, p.371.

62) Yves L. Fortier & Stephen L, Drymer, Indirect Expropriation in the Law of International
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FAe) g TRt g AA QG T, -T—ﬂ T50lY ¥ HEY B9
H BEARe] BE 2 BAL AAe] FERaY 45 X i F9Z2FA
5& EX U mEkA ’Q%’ﬂ YFe i34 F ‘ﬁ-‘ﬂ‘?} 2457 A (Exercises
of discretionary powers)& A1&3l37 63 FI& A% FA L] FAE A%
o 747} gElHelZ B8 v Fololol drte AS uEr}sl

22 ISDEARANA v 938 A8 HATA 2o vHe EA4%G
Al SEAdAYe sEd AFoZ 2FFT QUrhs) oA BITA
HEgd JEZAE ZE 4 §7) WEIAY #rFTAY #3822 25
A QA 72T o] FAREY FFAH EFE v dd 3o A
2 #78E @Fojrie ZFelgy & Aot

V. 7lcholejn} ZHE4E
1. F&ET$} 71d ¢ ¢

ISD7} HAZ H&E Rve HAANA %y HEA WG AR
39 943L FAY igeldd 7 Ak SEdgan & Aelrh 9
A7 %2 ~ag_r]‘— dA] e &4 g3y B33 9= A3 B

oo} ditt= EY HAYAY AFNYA A ZAE FL Ak vIFAXE= A4S
sl Akel A 71 o] 9 (expectation interest) 3 41Z] o] Yreliance interest) 71
do] HAL T FAFAYAA el IS FE&ETAA ZAHUL

Investment : I Know It When I See It , or Caveat Investor, 19 ICSID Review, 2004, p.326,

63} P. Muchlinski, Multinational Enterprises and the Law, Oxford: Blackwell, 1995, p.504.

64) Handyside(Judgement of 7 Dec 1976 Ser.A, no24)AHldlA UL BFAHNA H
238 AL RE 2FY 22, 24, AR T Awe] J70] e FYUBEY ME H|
Bl = ook gohar FE T

65) oi&® Algl2 Matos e Silva, Lda. , an d Others v, Portugal(http://hudoc. echr. coe.
int) : Mellacher and Others v. Austria{ http://hudoc. echr. coeint) : Pressos Compania
Naviera and Others v. Belgium(http://hudocechrcoeint) James v. United Kingdom,
Eur. Ct . H. R (ser.A), 1986 (58}, 34 5o 3o}
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AR AN 8-S TS BAHAEE SR 7ldel HRe A
G sl gt dAE FEdS HEE] 98 RS2 F&ETY 8
A HEo] =Tt

1) Thunderbird v, Mexico AH&olAE 71tlo] )& P+ d4(good
faith) A& o] ZASA +43F FHE AFst FAste ZHE 3 \"4—‘1
B3 Z1tfol o] WA EAF TS LGk AHle] Y FA) E‘E'}B'
AL FIAFA @y, SFH0lLF T FHo] 75 BHA 5L FUHY ¢
Rto] ¥ 7]tjo]ede] opjaty #A3tithes) 2) Olguin v. Paraguay Azl A
Hulaty gE)Ae hate] AR AlYA | TR, FetIto] AR
B8-S S83 498 F Q1o FAR <3 4Ry 27 Eigsidy 3
H k69 MCI Aol A= BIT7E BEdheE 7o) A 71 97 o
el EAslE Aoletr It}70 Feldman v. Mexican ARHolA A XA] - AA
cARE A FS Wl Yt HES Al AT ¢ dda ST ZARS
o] AL AFHI AZ7H5EA §1, AR FF L AFAFYLE 4
=] FEe Hapt HAsy AR ATk d@thTD Aol F3
8 HZ(assurances) < X3 38F (ambiguous) B]E4 3 ¢ (informal) Hol2 =

66) Thomas Walde, Investment Arbitration under the Energy Charter Treaty: An Overview
of Selected Key Issues based on Recent Litigation Experience, Arbitrating Foreign
Investment Disputes, Kluwer Law In ternational, 2004, p.203.

67) A3%le}l HANZERH AL G G FAHH FGHSE 2 A AYF 49
£ Az, Fo dAIE AYE EEE BHEle dYmA B3HE g
Internationa] Thunderbird Gaming Corporation v, Mexico, (UNCITRAL, Arbitral Award,
2006), para.147.

68) Ibid., paras.202-208,

8) FAAF TrE AAAT A%l TN AW T, F§UI 2AZ Yt
FA71de] mhatste 8oty FAE AH@4T Olguin v. Paraguay, (ICSID Case
No. ARB/98/5, Final Award, 2001), para.65.

70) M.CI PowerGroup L.C.and New Turbine, INC. v. Ecuador, (ICSID Case No, ARB/03/8,
Award, 2007), para.278.

71) AAAL: GAE EUgARRE FolE 7USY +EF X AF2 FEder # #9
W OAAESE AN R0 HAH wielzty FAE JAEAE Marvin Roy Feldman
Karpa (CEMSA) v. Mexico, {ICSID Case No, ARB({AF)/99/1, Award on Merits, 2002),
paras.112, 113.
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3) Parkerings-Compagniet ASAIH Y] FABAHRE HEAAY G
9% 71diol2le] FEA BY7|EL AAEGT © FAHA *& BL W
@ 5229 244 2 gaFe ¥F ZL gEdY @ BF T2 7y
97t Qe A$E FAGAY #73 @ FARA £E7 A9 FE X
el #ARRRE FASIY FYAL YEA YA FEYE AR, F
AAE BEA §39 WITHEAS G4, FAT MRE BE 8749 3
oo A Urh™  Continental Casualty Co. AHEl= @ H4lFFH ZA9
dg4d @ ¥y 4 3o /U E 7FAAAE 23 @ AT A
9z WA =& AAstE QA9 Azurix v. Argentine Al M= F7t7b
249 BZ(assurances) S AAIAVY I BF A3 A719 oFE
B3 AL sgielddd] AR EE 0% RES uegdlE: Aozt 4
Zithel o} Ak HAH - BAF HE Ee R EAEAY Had F
7}e] 9 AMEA) (representations)ell &) ghrh SHH S

2. 483 7|vo]e]

286 thEeF 7Zle] & 1) Metalclad v. Mexico Al#leld &= 71)
ol Ash7t 7HEFEd TRHOGE ARG ol Yok AL HA5e
ok& g AFae TaAsHT Foll AU (Guadalzar)®] #7155 TEAT

72) Tbid, para.149,

73) S Fohs EU ARA7R] L E qiwre] YREe) AAAR7 U7 Wi, HHDA ©
= oA £ 9T, FFelote] BHALEAEHQ] HENY &S iRlThy SR 2007,
9.11, paras.331, 334-338,

74) Continental Casualty v. Argentine Republic,(ICSID Case no. ARB/03/9, Award, 2008),
para. 261.

75) AR~ glgdEye B $AHEE HREE FHSEY FAAE FHE
Eale] AR 30 HHE wekrh Fol| AalA ZR(algae) 7t ERH, AFHALS A
AR ZRA A Bag dus A29S dASA Yol £8=9 FLd A AT
T o|48 AF7t ErPeiA Hdokz EAA%E stk Azuix v. Argentine Republic,
(ICSID Case No, ARB/01/12, Award, 2006), paras.316, 318,

76) Metalclad v. Mexico, para.103.
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R4S ARG E SHE 2) CME v. CzechAHl9lA CMEE AE
U]VJC"'I-?%-‘%J—‘?—']E- FAZA Y S AE AAYT FAREEE FALY A

& PAZAE £ FAE FLEFE NI AL BITY F£2
3 flutolgty BIH T8 3) CMSAHECIAE ol=2# el FaIGAlY B
Z of&2 FEIA g3, @X CMS AidEY 433 gk wdst
Hoh78 o} Ab = 7]‘4}0]"4 AN FA3e AL, FAASE HEvE /L
o™ Fgo| HA fES Au|d

SgelA 7ol ABOE SDE AVl ASE e EE Aol
TEE FHE EH £9 ISDAE F&ETSIWHE 5Ald F43t2 Atk
FEETS 4239 7Itelge] Holge A, FA8E e ok +&

ofl A 7]the) 9] H AR vteoly AR sjate) BeEd ety et
AAEY itk FE&ETAY 7|do)S 859 oz, YA 273
HES A4 AH dF7hsAdd Ak EA, I1SDelA BAFA A A
aol7b Aok, &L BEA7NES #ASY A EHE RAolx, F&ETE 443
Hoju} A2 o] ths v gtk T 7ol oA ZHEIT &
Ao ofu], 7le]e]e] WA AFR 7ol ESo g A T4 A
7b 23] EA S, o]RL FEE ZFol EWHdl fF AF-S g ot
ARMEE T 71F0] R g ol

FEZZAMNE FLEA v FTA &4 23 sy gz
719 o] (distinct or reasonable expectations) T+HETAHEL Fx Uk %
11-vell o FRY Y7} F21e 7]tﬂ° ‘-’4% Asste A4 2HF-EE
3“4’31 st 71de] Al q7 2] AF R AEo FEZFHCE

&3l 3§ 9 ﬁﬂﬂ?} “475547‘] 2L AolHe Zide FA7)
733 BEAM AL teAel ¥rtr w432 Ak ZTdelYe] £&&
T A g A R #3A B & HFolojof g F

77) CME v, Czech, (UNCITRAL, Partial Award, 2001), para.107.

78) Ihid., para,60l.

79} CMS Gas Transmission Co. v. Argentine Republic, ICSID Case No. ARB /01 /8, Award,
May 12, 2005, paras,262-263,
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AAe] F3A stele L ouEa] gtk 7ol e #HAFY HAH B
Z(undertaking) ¥7 ohet 4wy %&H& S AL + UL, FES

o) WH AL 2% 2A7 Hrh
v, 48

P54 BIT/FTAGIA g 2740 FA4A oM /i FaaA
oated Q#HA @ 71Fo| AMAHR Yk EAHA A et 7H
89 |A7|EL o ok AR, EH7|F(sole effect test) BIT/FTA
o) ‘43 553 ZAF e 2R 2ASH AR AAY oL} FRE
At Ao F,Los BAFH, dREe ISDFAA A ALEHT
ek A, A9 =9 %;‘—‘](purpose test)oll 2AsS - &3 BAEs)

£ Agez 259 ISDFABAAN Ushbz Uk $430] FAd, T
24 93 YARAE ANE AP SEF FUE TATA F4E 2
RoA geth g £42 BHOE St 2FolT GF FAE P

3 AP FAY 2 ABFHoAT EHIF r= FHHo| s EA
7t Aok AR, HIZ FAIRA] EA3 2t G effect and purpose
doctrine) & vlR¥HFste 2FAQ Yol vey gtk ol wEHAHE
ALste AAY7|F0 2 FuFTAME ALHOE wgso o IFF F
AR B2 G3g v zoz Gt FARAAHANA FHFELS
Bl ] F&ETS W} A6 AZEHT e F6F 399 Exist Aakd
o] Agt=s AR FYIHI] gEelnh. F&ETY Ade 2HH4&%
g2 ged 2ol e AT J&HY, FRPx F7te] uA
o guta e FAE RF EZE] I FHEHArt ofF WY 1
#1% F&ETAN tifold £9 7lidojele A7 £&9 74RZLE H
o} ¥atel 233 $wre] fEo) sttt FAINYDEA NN AFAE 4
& ARl ALF k&3 B2 stio] FAE TAANL £A7}F LB
2 5433 For gt §8 FAASY Uk HLEE AT F
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Stk TRk Aleks) dReF oY ARE HHrEe FASA B3 ASRY
SFEY FAE thFoix

Aol TR, ZAH BE 1YL LHALRTE A4 BRY FAZ
A W-&22 EFEL olFolAX Utk A FEAATAYY dHE
HEA A A T2 F2 o7t 2 Aotk 0¥ #AE ZHE Tl
e e 2A4S FFss ISDe oEsAd 248 F Uk B4 49
HE FAle $&39 FAYNEAM AZsr FFHE YAEE &4
A7 (. FoFE 2 A iE F4A- 5] WA R HaAE AAF
AzHE 274E& FFeol gtk FAA G #7| = B FAA G0 gl
2 87 fgd FALEH & & ok w2 2HFEE A7 sHedel 2
H, 3959 AR AR A, Hg 24 T2 A% s siA
o 87& 48 BAgtedok & Aotk A7 SH Y JAE AL E 5
AL AYPHapA et 1 oxst FFo] Fojo IARH UHFES 74
T 7heAS ik ¥FF Hegol A WM BEE sl 27
WEd FAZAY gxg FAS HHI L FEF FAT AFdAH &
AE AL Ao gddrh

vt g 2 Y Al9ZE FANFHE FHSEM ARGl PR
TAE #A5E An ole FWEY A FAASG B2 & FA9 I
A 2A7F HZ o MM olE Frhste AFUAFAEZARAE o9 &
AV Al oA JAlg a7e FAsHs Alo] 24t 4 o

Z2%E TAZ FAAGIN ITERAN P FASIAS BAHE A=
ZEEEe Ao A BiALE et 9 4 U Aot

#n2
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[Abstract]

A Study on Indirect Expropriation in International
Investment Law

Kim, Yeu-Sun
Professor, Law School of Jeju National Univ,

In international investment law, expropriation is legally allowed under certain
conditions as it is based on public purposes, non-discrimination, prompt,
adequate and effective compensation, and applicable legal procedures. There
are not many disputes in the area of expropriation because its conditions are
obvious in general. However, in a situation that expropristion is illegal, its
possibility of restoration to the original state could be a problem, The main
issue in expropriation is that creates a same level of effects in comparison
to the expropriation through the governmental regulation which collects
investment and limits performance, In other words, it is understood that this
regulation does not deprive of property of investment directly, but has the
same or similar effect as it is produced by direct expropriation or nationalization,
This view is generally accepted as indirect expropriation and also designated
terms as “creeping”, “regulatory”, “partial”, “de facto”, “consequential” or
"disguised” expropriation.

In BIT/FTA, indirect expropriation is provided as “measures having an
effect equivalent to nationalization or expropriation”, according to Canada-
Netherlands BIT Art.8(1). Indirect expropriation provisions mostly stress on
comprehensive effects only because there are various governmental regulatory
measures,

In an area of indirect expropriation, BIT/FTA do not provide obvious
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conditions so that individual arbitral awards provide inconsistent standards.
The criteria of indirect expropriation from decisions of international tribunals
are as follows, First, there is ‘sole effect test. Based on a provision “same
effect with expropriation”, this standard determines government’s interference
as indirect expropriation when it limits the use and possession of property
as a whole. This standard has applied to the most of ISD arbitral cases.
Second, based on ‘purpose test’ of regulation, the standard has been appeared
in a few of ISD arbitral awards in order to define indirect expropriation. If
a host state maintains its non-discrimination, public purpose and applicable
legal procedures, indirect expropriation is not admitted in light of sovereignty
of the host state, However, calculated and malicious regulations with the
purpose of expropriation are excluded as a matter of course. (It is an issue
that effects of regulation are objective whereas purpose and intention of
regulation are subjective. Third, an eclectic approach called 'effect and
purpose doctrine’ has been emerged. This approach focuses on the fair
comparison between the purpose and effect of regulations. This approach is
also affirmatively reflected by KOREA—US FTA as a standard of decision
making that applies principle of proportionality. It seems that this appreach
will have great influences on further arbitral awards.

Key words : Bilateral Investment Treaty(BIT), Free Trade Agreement(FTA),
direct expropriation, indirect expropriation, regulatory power,
public interest, Investor-State Dispute(ISD), International Center
for Settlement of Investment Dispute(ICSID}
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