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TEDN BR, B9 HIR

AEE AoZ olghAth o2 AYAFL, FAHAAFE, FEATE, AMAT
£ ARRLE T3 A4S T2 AFHA e EE gl
5 gt}

BIT/FTAYM & ZHE48S =
wA%Y HHSS A4 2T
ool theFaty] WEeloh,

ZHEFLL BIT/FTASNA BYd 870 #AHA gobd 8 FA4R3
o 9sle] AAHZA Re ZiFo] AANHD stk FAB/A Al A L}E}%
7HE589 BA7EE e 2o AA, E371ELE BIT/FTAY ‘&3
Fo A A AA Y o)L F}FE A Ps}b
B s, hRE9 ISDEAAAAN ALHT Ut F
o5 9} ZHoj 2746}04 mé’“ﬁ" #AsE VELE AT

tle do

g 8o Ao A =4 §2
ETEHOE AR

4

l‘-l

“”HJ

45 FHoF ste ZHolX FoAHd A FdE At A9
a3te ABHo| AT BN g FHAlEe A7 Atk A, HI
FAZAY 543 AR ZAAE D Fse AN 9F0l HEHUZ
At olE ¥HEHE HAEI}E BHVFLE To|FTANME AFHLE
gegse] stk % FAHBA B2 dFL vIE AR dAwd:

FA0) : PANFAYR, AKTARY, DEEE, AL, FTFOY, B

AT EAREAA =

P, ME

FARAYNN F4E TIBA, RAEA, A& AP HEF 1Y 1T
Aydael ot A9 FEHLE 4B 270 FUsk thEol B
T A¥E F4A A FARIL TP AUNY A ol BALGD
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SHEAEY JHYTE0f Het AT

S FAZ He AL ARFAE il EAYS ZE G5 & A S
F&3 58 EFE A= Aotk & A7 AFFHLE FAAL
AFdE wRetA gAT, £§& € FH3e 753 £ KA 23471

AEe A2g osgtt ¢ FaH(creeping), A 3 (regulatory), &
2 (partial), AMd%d(de facto), ZF(consequential) I YA (disguised)F

| FoE AAHM gty g & ZHgFLolgty St}

BIT/FTANAME ZHFEE O5f3d 89 azd A3 =A
(measures having an effect equivalent to nationalization or expropriation, 7i
tt} - gtEdo} BITAS(1IR) @FF39 & Ex o8 fAME AFod
AIHE 7}AE Wi & F A (any other measure of similar characteristics
or effects, o|FE « Fuo} BITALE) @FAAY Fale] st FE vtgd =
A& & - 728 & (measures depriving directly or indirectly, WEZE - o}= 1
Yo} BITH6R) @& =8 F53% ZX(any measure tantamount to
expropriation or nationalization, 3+ ¥ BITAH10(2)%) @EE &3 {3
9 23 & 71g AF =& 7pEEe R Z249 A7) 9l ZX(any other
measures having the effect of dispossession, direct or indirect, 20062~ T
4 BITA5(2)Z) 22 #A%Y HE4-E 43S 8349 =35e=8 7
ZaHedl 7o AL Te] teksr] ffe|th2

$HUFTA B 20129 S E9BITE T8 B FF3d 5% A&
dto] A - PHFHORE FAE 4 T2 F4Y § Ay FASG B&
dre #8&& & - HHoE FEI HLEE FAFY A9 == 94
HH7F Bojo] FHF o]F EE HHYE B glo] JHeLd) FeH &S

A N
o

my o % o

1) M. Sornarajah, The International Law on Foreign Investment, 2nd Ed., Cambridge University
Press, 1994, p349-340: QECD, INDIRECT EXPROPRIATION AND THE ERIGHT TO
REGULATION INTERNATIONAL INVESTMENT LAW, WORKING PAPERS ON
INTERNATIONAL INVESTMENT Number 2004/4.27, pp.45-46. Feldman AlelAe &
Hed Ry Fxsy NAFTAS FA3 99l 22 #93 #AL A3 F471 B
Ao Had a0z HAFHE AL BY¥staty ¥k Marvin Feldman v. Mexico(Case,
No, ARB(AF) /99/1, Award2002), para.100.

2) Ruddlf Dolzer & Margrete Stevens , Bilateral Investment Treaties, Martinus Nijhoff Publishers,
1995, p.99.
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LRI B, F198 FE2R

ME Asey FRIN. 1 /1502 O A¥UAY ANE 9% © ¥
A9k Bape) BRelT BH AU AARE AT @ 2HF 95T ¥
& Arysel 443 BdsA FAL A5 BAR B TR B4k
A0E ZWEE AL Yold S¥d 342 54 FAR/FANA 275
A€ THAEE BT ATY ol I FAe) SDFARHANA hehd
52 2F W9 208 BUSEY o2 YA Aotk

e 2ALEE B A 329 83, auﬂz HEH ANY A

o rr nﬂ'

A7} oPIT, FAZHE o) 93 ROZ 580 ulse] Babsiey &
TANE A, DRFLE a-'%sgm +zne+ 1 23 Tz}on Q3L TIAA
= ARYNE ‘FA'EE EHoR AT =

)7t B stedor drt 21
AP FAgee} 3 & @1‘155}4 a3 ojwgt -FMV]' ZHaeg o
Ao] HER AHE 3o AR E4, A=A 9EE E78 23
7b AABE AdEA Hu $80] Hoe Aol ok FARAY gHeR
28 A E AEID AA, 7A9 =g 2l Aibde] HE HHE
HEE E3td FEAEE ZHEor SdE 25 43 FAT™Ae] HEd
T 9ol AANE ZEE St rixEeR sjjoldly As EAQI, ol F
A28 (Fair and Equitable Treatment, F&ET) H¥te] EAZ O-FoA
=6 HIde HHSEA7A BAAHS o] g AN E AEE ok

. THe SX3 4TS
L SAYE FAzA

1) gAH

3 20l FTA ALG)Z, 0174 29 BIT &4 B Ak 2004d Auysh 113957 52
2 B35 ¥ E@ﬂlHE 2AFE BELEE FAL ATHFIPA $EA®B) 13(0).

D ETANE TAWENANA dohd REE9, FAZA 163 BFEN BE A4
EHST, 2L SLE PR AL
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TEIFAG LA ZHE RO BE |7

rolE el A B ol gk ¥Rk, (Draft Convention on Protection of Foreign

Property, OECDAAHAE F29Y) A3xe] ‘Aietg SR fALEE "2

o ot A, ALE £ ZAFH BEFL A7) 3o I AT 9H

A =L E¥ste AFAAY AL s F44 FFJE 2 A

= A3ZE BAFHLE AA/ o Ao FHGL FAEAR IrtEsHETA A

Az8e GEhE FA W (powers to regulate) B =7kl AA] - AME £A49)
[=]

7 ste Aol o] #FE9 YAl HZAAAE vhedE= RS HAlo] 8F
Hoe o2 Aate) Et £ » F7F 1T} A ZIjE T A9
strt, 2y "Bt (taking) S A4 - @93 (normal and lawful) 74 23] 9

= 2854 5T, 2434 8 39 A3 95 gL A,
FEHY FAY ZAL S R ALANT Ak

S, MAIZS ABR(FAF B)E “AFIL A% - 4R - 87 5 )
AHOoE SAFEO U@ ofF ZNHE HAY Aol YA FAHE 2
A9 A - 44 - WS & 5 YT FHVT OECD oSl A= MAI
= A7 2AEE FAYY A dAE AV R, FAZAE £4

o epigz P}
2) BIT/FTAWA

BIT/FTAYA wAAZ A 73 4fe L, £89 dy9xgez &
HA #AAE wAsted 9= F-F, WL WA Aelst kD

AR, F5dA, 347 B 5E tE o] Y(essential security interests)
54 AR sigEte A, =77 g2 2AE AY £ Qv BA4, 4

5) OECD, Draft Convention on the Protection of Foreign Property, Notes and Comments to
Article 3.1 UNCTAD, Taking of Property, UNCTAD/ITE/IIT/15, 2000, p12.

6) OECD, The Multilateral Agreement on Investment, DAFFE/MAI(98)17, pp.13-15.(wwwl,
oecd.org/daf/mai/pdf/ng/ng¥817e.pdf) - K. Geiger, Regulatory Expropriations in International
Law: Lessons from the Multilateral Agreement on Investment, New York University
Environmental Law Journal, Vol.11, Nol, 2002, p.104.

7) UNCTAD, Trends in Investment Rulemaking, United Nations Publication, 2007, p.80,
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THI BER, B19E SR

3 AAE B ek B wE OE 995 AL Bk 19
\} g23 BIT/FTASIH 8743 x52A9 740 glthd A, 29
A TAH FA5A FAE AT KL I S BT AL
1L B0 o, EAD B Aoz o] e, 543 RAel tatel
I e FARE Agolthy

-1 FTA zﬂlz%(HHLT@sM ) 741 (DOMESTIC REGULATION)
A “FAPAER FAs) st AuA FEE FARAY A2E 7
AT EQ% 4+ 9t AS AR, A48 L 4%, /1eES 197 |
275 BEY 2A ANATGY BE BUeE FYL FARA aE
2 ZA7} H¥AE TRT £ Y= AF 2 h@ur ve Aol g
7)o 7z} 3t 3 ZF
e Ago) opd AE 27T AW'T %xgﬁiu}.

3) BIT/FTAS M zA)% FHF&

ZAZAY HFE FPARA dEdME FARY FASIE #EY
AdolM ZAHAE QAT A J2 #FH&E= olft 2AFH, MFN
L4 4 zAUAEQDY E7h 23 ZMEAE BITH #AsE 20|
E7hgsiths Zlolthld® BIT/FTA7E A3} 3dd RA°) ISDHFLE HAe

8) -4 BIT, Al6(1)2E o odsel thste AAsA FH8Z A+t

9) 2000 "eEd Yo} - éﬂl FTA, A1 ¥4 10-B AN ZE"EE A48E A3
TE T A% - 9AH - F7 T ¥F FFEIERE Rzt Hsid N1gHAL 4
#Hs G Zapgd FARdE e E FAA opdd gy FR ok
Justin B. Marlles, Public Purpose, Private Losses: Regulatory Expropriation and Environmental
Regulation in International Investment Law, Journal of Transnational Law & Policy,
Vol16, No.2, 2007, pp.324-336,

10) Khrushchev Ekwueme, Protection of Foreign Investment in Context: Nigeria's Investment
Laws, Treaties And Petroleum Agreements, Nomos Universitatsschriften, 2007, p.78:
rg .4 BIT, M7=

11) "A7Z2 . o ~Ed el FTA, AIB) 2 (544 <43, "3 - ASEAN X34 A
2ol @3 2P T 3 H, A12(0)=(+§ £ 2.

12) Khrushchev Ekwueme, p.77.
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SHEAHY ZHESS0 U8 HF

o ¥lEle ZAZAHE G2 s 88BE Uthid Marvin Feldman v.
Mezico FARAA A w5 e FALDAHE(H3A) B E 434
ZARAE G fAELE /3L Qoh8)

AA, ZAZAE ALY AL 2 FAH= Aol LrFo}A o
AHog olF UAste ATE A1V £H, BITH Mz +43 L 28
< 7o ZAEG BITHA FE3IE At ZAZY] $AMSLE 313
Atk =2do] RIRITE AL o9z FAIT ZAELY B2 U
W £X 2AZ2%E HLe=S FAHETHS A, BIT/FTANA ZAZ
AE 89 HLAYR FAs= THFH F9o2 FEIRA(Tax Veto) ]
L A GE A Y Fog= 70|tk EnCana Corporation v. Republic
of EcuadorAtglel X SARAEE BEEe) A=Y gty #LdS
FAATHY a3 AYste & - 0 FTAT® ZARANA BAx7t £

13) UNCTAD, Taxation, UNCTAD Series on Issues in International Investmenf{ Agreements,
UNCTAD/ITE/IT/16, 2000, p.36.

14) Todd Weiler {ed.), NAFTA Investment Law and Arbitration: Past Issues, Current Practice,
Future Prospects, Transnational Publishers, Inc, 2004, pp.102-103,

15) Restatement of the Law Third, the Foreigrn Relations of the United States, Volume 1,
1987, Section 712, Comment(f).: American Law Institute, "3z} =5 thelaAy,
(Restatement of the Law (third), the Foreign Relations Law of the United States)< 7+
A4 fFEY AF4A o] FEE FAE7] 98 AHE ggo & 8 It 4F
8} Aibg AL E ZARS A 13F B T gI3Ape) ool ofF HE -
HZEA 719 - 239 Ad B2 AAET 59 PHE 3 AL, 26 v Aty
Fid wsty (YL EFgch - A4F - gubd Z2A, FA, A 24 Tz dn
Hog A Jrie FAHe &3 71e} P Jale], B o] PHrt FadFe
2, b Aty £4 = U8 FAF fdd s Y- EDEA ol g

16} Marvin Feldman v. Mexico,(CASE No. ARB(AF)/99/1), para.105.

17) BEAAZL A ZA 7 £88 FASYR AFALE FAAF7L 7HEE 42 B - HE
' BIT A19(2) A "A12(A ), AIR(FA 59 A7), AT=(FFA ), A9=(¢
§ 3 EA), M2Z(APRER 59 49) 2 ABX(FFT 23 A=A FHEHA
A ok

18) 2007 Norway BIT Model, Comments, Part 4.5.5. [1].

19) Aleeld FAT|ATE dSF Zo] dFFd ZAZTA g $4E dibye|z] 2,
Mo Az AATUYY AYHE 2Eete £82 BRsteof gl 83
Al ZAZA e AAE FYo] flE AL, T ZAAES B8 Wy
Aol 7IgolelE 71d 4 gok EE FAZAE 719 TR F 58 ol%
NFIEE AR AFgetel A AASE $43 558 Edvt 24E SA9A

~—
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TR Bok, H198 AR

golgt= ggsts AS FALAAC] e, $4 AU ZAZF F
L2 34 AEE 93std F&o] RAHE Afde IFE FAUH
(M3 (<2} M3(6)=R), I2IPX FE5A 11-vHFAA B F2)elA F&F
AetA @E FAZAE ETZFHOR AT ok FFE % AL AR
A6(ZHZE"ALI6R(FZA AT A7)e &8 B FA Adoy F2 &
Q9] gutolgty FAEE FA FXo FLATD'Y FAH3}E FRA Lol A
ZAZz A Az AukZ ISDUA EFAIFIZ Aok Occidental
Exploration and Production Company v. EcuadoAt#]olA w|= - oFAEE
BIT A102d] &3t ZAzAY & FLAS PN, AHd A=
g Aubg o] f 2 FEAS AR TH0

-

| Agey #RAEH A Hrt A E FEE FHHA
o] AR Z AR oIt} EE TR did AXFH L BEY
= UL FFAT2) FADRHAM FAEAE BAHNE2RE AA
ZA7} F4 A (police power) e]2elth, A AL HAE PAEE IAH
g BAi}e]l QA Ye & HAY FEAAZ FAHA gt
ot} W F thFAY (3 Aol "FAL AR AR gL 2
Aol B7t AAHZ, Me(bona fide)®] dut A, WY EF, F71

O
hall

frorr ok od §

~
(ARSI N

7, M54 £2 WA{Tax Holiday)ol gt +847F Sxre] slel®x, Agqgtelyt 84
7idel) whate 80 FHA vl B4, ZAZRAL BEE Al ik A3z g
ZEHEHES Y&ate AQGH A Yolgtx 33t EnCana Corporation v. Ecuador,
{London Court of International Arhbitration, Award, 2006), para,142.

20) Occidental Exploration and Production Company v.Ecuador, (London Court of International
Arbitration Adminisiered Case No, UN 3467, Award, 2004) (www.biiclorg/filles/3914_ 2004__
occidental_ v__ecuador.pdf).

21) Christoph Schreuer, The Concept of Expropriation under the ETC and other Investment
Protection Treaties, Transnztional Dispute Management, Vol2, 2005, para78 @ Ilan
Brownlie, Public International Law(6th Edition), Oxford University Press, 2003, p.441:
udolf Dolzer & Christoph Schreuer, Principles of International Investment Law, Oxford
University Press, p.109. ‘
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SHERA 2SR B o7

TAEE HAH Y dtFo R QIAHT I tE RAHY 39 FHFHoE
T g}

Methanex v. US AR = 9|3 - 2183 (intentional and discriminatory)
TR #& 270ty Yk AP HAc TIEH, FARpE FHYAR
of oty FExlel FEE vALE F&o] ol gEF FAHcontemplating
investment)d] AHF%Lo] ZAIY AT AAFHojoF kxR
Lauder v. CzechAH|A = A4S #A= AAF a7t L= HYol
glotx doh A 517 Lauder®] A4 ARG dio] 3 - ZHH 3 7h 7t gl
I, FANE 8 ol dde] UAUL B h2 SALUKA AR A
T A9 dstg 939 FALY gi# FH A 7AE HHWE FE9)
oty 3t et25)

@710 7 $£4& BT FAAE T 25994 BIT/FTA #3834 53
&S FE8 w3k ZAZE 7] WiEeltt I3 £EFe] FYS olfE
TFAE Eddte 9g3Ed FXARIe) - F - HYE Y F 9l
T} 26

22) NAAFe B EH o)8)s] GFL Azl Brjd] FAEA ddle] FFARAI} #4409
2 F4%F Mugler v. Kansas *Hﬂ"ﬂ*ﬁ F98 olEoth HYE FES A, ¥ A
7 38X Y 3L YT A4deld FAE 80 ohx o HAAE 2fA A4S
B3 B3 o)&sle AL WaElsAl gx, AMAEIT ASsA @edr g
Andrew Paul Newcombe, Regulatory Expropration, Investment Protection and Intermational
Law: When Is Government Regulation Expropriatory and When Should Compensation
Be Paid?, University of Toronto, 1999, p.75.

23) 142E dgg @dE ek B EJolFal AAME @@3}311"]- Y EYelF AE =
AAgl8) MTBE A&Fo] 944 Ut F7H4 #2ste RAsrE L9402 + dx
Blo] AFYPF ot MTEBAE 2 B & FA39ch Methanex v. United States,
(UNCITRAL, Final Award, 2005), Part IV, Chapter D, p4.

24) 918 TV Al9A) Laudere =Y HE@= #A%) CME®} CEDCE %3+ Zelezny
g gt IS A AFZdA e 1A A Lauderst Zelezny?t 32
B dHeld whe] AFEEA @A FAe] WAt AZeidoifdE s dyuA
wis DHEE FAE HAENL, o2 U TR LauderdlAl 884 Heol w4
oA ujAl =z weicl Lauder v. Czech,(UNCITRAL, Final Award, 2001}, paras198,
201-204.

25) Saluka Investments B.V. v. Czech, (UNCITRAL, Partial Award, 2006), para.276.

26) JL.Gudofsky, Shedding Light on Article 1110 of the North American Free Trade
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TED EE, B9 BN

3. A3 FAY HH+E

#89 227128 A2 FAL FUHA AHYNEA T2 ol
% o}

Axd ol YT FES FAHA FEDT Ak ISDFABHANAE 7
Ag 24e BRY 2o THANE I AR 6F geAAel 2ol

LAY FALS BR5L0] Yol Bes

L
[0}
A
o
H
I
R
ek
oo
P
P
n
>
x
A
_E,
L
L,
oo
rlo
kN
2
ol
g
M
o
il
iz
ng_ll

3] 54, 29ARE, 9, BRI 2T T4
o BHEE TaEH A Ao el £8d et #AE
ZEEHL FYPT] 3o, FAE T MAANI A £
& = Zo] gyt ojr}®
HZ BITY 733 =¥ 5ol #3 pAZAN A4d3 glt) ol A%
Hel FA: AAFAL AN HH HHFLEY BHNA FAFHS Z
2% 71s4el Atk wets AR, Methanex A9k Middlle East Cement A}
#e FARANN BRe] FAg HAH HFYES FEador dh EA,
FA EHEAL A% AEE FAE HYss EFHEAH) ErFsEE
L54e ZAT FACE B o) obd 238 xg ArEtAY A
7t B8] vlsle) g3A)o] AT RES A Fojth A, A= Fad AL
sloje} gt} Too Greater Modesto Insurance Associates AH# 9 MethanexAb

Agreement {NAFTA) Concerning Expropriations: An Environmental Case Study, Northwestern
Journal of International Law & Business, Vol.21, 2000, pp.266-269.

27) Ian Brownlie, p.509.

28} M, Sornarajah, p283.

29) o] EX MECAF 2% Autel ¢fs} An) HzE Agshis ZAba 2 g 238
gk APARE = PPPe Qe F40] oA FPAR £]EA) god &)
8o 598 2 HFPcty HtiMiddle East Cement Shipping and Handling Co.
S.A. v. Egypt, (ICSID Case No. ARB/95/6), para.139.
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IHERA S0 B 27

A9 FARAL TAE 4L BEAE 82 ARY Aol WA, 4%
7 FARA BT ko] YAT, FAUY WIHE Bao) Beg £
g9 9 % ot

I, AR E3tet P4

L A xste BE58

HAZAZ 3t Fatof Fojst &3y}t B ATLE 7Y
dethe Aol ISDEARREY eItk EF7|E siH A4t
g Aa7t 2AsE FE8E AT st & Exer Fxpo] g 7{}&17‘4

g wgrzle) 243 Aolth NAFTA %9 £4mA4 Metalclad A
oA g GF A FHYFHOE FEFOT o|HEE WUy,
9 oln 1A HE(open, deliberate and acknowledged) #14HeHe(taking)
ghelEl FAIZ A HEE o]9o] Fox A o] & A 2HE T2
252 (covert or incidental) ZHZ At A4 B FEHOE AF st5
& AA A o199 BF F2 Fo3 REL gEgde 2HE /e AR X
e 2 kil o] BANAM HAY EHH g RS FH L
FAE o0t Yo EtR AXE BASE IBRAE AAEH HHY

30) Rudolf Dolzer & Christoph Schreuer, p.92,

31) Metalclad v. Mexican,(CASE No. ARB(AF)/97/1, (ADDITIONAL FACILITY)) A}l
A 3, 42 87 AT, WAE 2 A4 °E Z2AE EdT 2= (the absence of a
timely, orderly, or substantive basis) 7"?’;‘4‘-%% 4 gk 8k th(para 107), A17HE 2]n
= ol gle A3 3rte Aol ¥ gue ‘3?)-1:1' FUEY 9 guEle Re
2, F09 gt #7e) g 7 FA0H, Al AFAHI ZEE gl AF R
A= FH4- (improper) BT T (228, paradh) EH, APYRE AN T ANE
1%31 FHEE 4 AUF FFRIAYAZ AR, 1 §F B2 F/E % F
< 388 "ee gvy a9t A F IA AA(in and of itself) 7t -r%"
T4t ﬂﬁﬂ}.

32) Ibid. p.231. Howard Mann, Konrad von Moltke, NAFTA's Chapter 11 and the Environment
Addressing the Impacis of the Investor-State Process on the Environment, International
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"I B F98 W

A%, A8 YR IL AR A AT FAY ASYL BT YT
& BIT/FTANA +43 $9¢ 22 7HAE A

o% FAE GA%E Aol Brhssel xRYoR
287 FASFC IR B BAH FHoIU A%

@ A Babel WeE FAE FHIA TR ZE Yok

ot
r]r
r{u >i

2. #AESY A

FAL 27t A4 Hee) FUE FFS Ak de AL 9
Aolt 1) HEAFLL Aado] BFHo|x &HsA wEEHH F£Eo
Hoty sl dEe AL g AT A-dA8 7+A(substantially reduced) 7t HA
U 7 et Abglo] 3EBE 4 flE(irreversible) A 0] ¥E{(deprivation) o212
8159th3s) 2) Pope & TalbotAlEllAe dtgte] FHd AXx(a significant
degree of deprivation) ok &%, 7+ed7} Aibatge] 22T 0HF AP A
o¥7t 80 BA7|ge)gty §uh36 3) SD. Myers v. Canada AtelleliX =
A7 8L 97 AA(lasting removal) & 3= ZAolst $th3N 4) PSEG

Institute for Sustainable Development, p17 (www.iisd.org/pdf/nafta pdf).

33) Ursula Kriebaurn, Partial Expropriation, The Journal of World Investment & Trade, Vol§,
No.l, 2007, pp.72-73,

34) Rudolf Dolzer & Margrete Stevens, Bilateral investment treaties, Kluwer Academic
Publishers, 1995, p.99.

35) H. Ruiz Fabri The Approach Taken by the European Court of Human Rights to the
Assessment of Compensation for Regulatory Expropriations of the Property of Foreign
Investors, N.Y.U. Environmental Law Journal, Volume 11, No 1, 2002, pp.148-173. Hauer
v. Land Rheinland-Pfalz At AaEa) 2 o4 2 397 2R 71 o558 A 8E
o] A&7 (council regulation 1161/1176)2 A4k gy A7lg 24|k WYL
Ho] AAA A3 (temporary nature) 3 FA Y 717Hlimited period)o] £8HE 2L=Z 'Y
A el o] {general interest)®d EF2FE AFstEdy BASHS Haver v. Land
Rheirland-Pfalz, (European Court of Justice Case 44/79, Judgement of 1979),

36) Alvicisd mEe WAL AFstd A E(softwood lumber) FEAHE FHH=, £
A7 AHATE o B2 $5EE BRFE AL vl 3 Aot FARER
E FAE ARENAAN BHFEE FAYE F U, FEFA AL FA0)7] gEA
11107‘-4 WY we] ook Aot FA4L 717k Pope & Talbot Inc. v. Canada,
(UNCITRAL), para89, 102,
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SHIFAE A HESE BE H3F

v. Turkey AHlolA & PAY 7hd, ojduidey s, ¥F4-AF
U A3 A AR EE 4R 9E 59 FAHL g7tk FA
AR AHA 94 784 (extreme forms of interference)el T
3y, FAZRAAE 7FEF 7ho(strong interference)?}t leofer i FY
th38) EEE ARE HE3A PZUS T1Y93E ZA 3 EurekoAtet F2]0)
TALS AFE F HA AHIEH AGL HAHAG FABYREE ALY
4 A wgs At £8o gAY SHthe

o)

3. wAARE WA FAY &4

TAZ e Afiiddd Fog Azt Ax, A7t AL AR 7
Hojo} f&o] Hrty &t} 1) Telenor v. Hungary AlglolA] 8ol AA
A7X ] viebs} Z)Ao] &2 AA(whole) B #otdle] Fz7IR7F AFA 7+
Zr(substantial ercsion)#oF i &Y 2) CMS v. Argentina A<
Fe = EAshY TR} AR dF 2 - 2 - TAY dFdE 44
3 B{etRE 48] ohujety drhdl) 3) Waste Management v. Mexican

37) SD. Myerse Avcte] Z9EH4(PCB) HA/ES vl Aeldlr] e v= &
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[Abstract]

A Study on Indirect Expropriation in International
Investment Law

‘ Kim, Yeu-Sun
Professor, Law School of Jeju National Univ,

In international investment law, expropriation is legally allowed under certain
conditions as it is based on public purposes, non-discrimination, prompt,
adequate and effective compensation, and applicable legal procedures. There
are not many disputes in the area of expropriation because its conditions are
obvious in general. However, in a situation that expropriation is illegal, its
possibility of restoration to the original state could be a problem. The main
issue In expropriation is that creates a same level of effects in comparison
to the expropriation through the governmental regulation which collects
investment and limits performance. In other words, it is understood that this
regulation does not deprive of property of investment directly, but has the
same or similar effect as it is produced by direct expropriation or nationalization.
This view is generally accepted as indirect expropriation and also designated
terms as “creeping”, “regulatory”, “partial”, “de facto”, “consequential” or
“disguised” expropriation.

In BIT/FTA, indirect expropriation is provided as “measures having an
effect equivalent to nationalization or expropriation”, according to Canada-
Netherlands BIT Art8(1). Indirect expropriation provisions mostly stress on
comprehensive effects only because there are various governmental regulatory
measures.

In an area of indirect expropriation, BIT/FTA do not provide obvious
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conditions so that individual arbitral awards provide inconsistent standards.
The criteria of indirect expropriation from decisions of international tribunals
are as follows. First, there is ‘sole effect test. Based on a provision “same
effect with expropriation”, this standard determines government's interference
as indirect expropriation when it limits the use and possession of property
as a whole. This standard has applied to the most of ISD arbifral cases.
Second, based on ‘purpose test’ of regulation, the standard has been appeared
in a few of ISD arbitral awards in order to define indirect expropriation. If
a host state maintains its non-discrimination, public purpose and applicable
legal procedures, indirect expropriation is not admitted in light of sovereignty
of the host state. However, calculated and malicious regulations with the
purpose of expropriation are excluded as a matter of course. [It is an issue
that effects of regulation are objective whereas purpose and intention of
regulation are subjective. Third, an eclectic approach called ‘effect and
purpose doctrine’ has been emerged. This approach focuses on the fair
comparison between the purpose and effect of regulations. This approach is
also affirmatively reflected by KOREA—US FTA as a standard of decision
making that applies principle of proportionality. It seems that this approach
will have great influences on further arbitral awards.

Key words : Bilateral Investment Treaty(BIT), Free Trade Agreement(FTA),
direct expropriation, indirect expropriation, regulatory power,
public interest, Investor-State Dispute(I1SD), International.Center
for Settlement of Investment Dispute(ICSID)
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