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[Abstract]

The Third Party Involvement of the Bankruptcy Trustee
in False Simulations

Kim, Sang-chan

Professor, Faculty of Law, Cheju National Univ.

Lee, Choong-eun

Ph. D. Candidate, Dept. of Law, Cheju National Univ.

The organization which possesses the right to dispose of the bankrupted foundation,
becoming the concerned party in regard to the said bankrupted foundation, standing
as the general successor of the debtor or representing the benefits of the creditor as
well as holding the position of consignee and carrying out the process of bankruptcy
is called the trustee in a bankruptcy. In the past, many financial institutions declared
bankruptey while going through the IMF period in Korea. The people who loaned out
their names for the so called 'borrowed name loans during this period insists that
this loan contract falls under the false simulation law as stated in civil law no. 108
and is therefore void. According to civil law no. 108, it stipulates that “false
simulation becomes void and this void cannot be pitted against an innocent third
party.” The third party mentioned here refers to a party who has formed a new legal
relationship with stakes in a realistic way based on the legal relationship formed
outwardly followed by the false simulation. The problem here is whether the trustee
in the bankruptcy falls under this third party category. In regard to this matter, the
Supreme Court has acknowledged its third party involvement by ruling that “the
trustee in the bankruptcy has gained the position of a third party forming an
understanding about its assets by becoming independent from the bankrupted party
followed by the declaration of bankruptcy.” However, even if there was a declaration
of bankruptcy. there is no realistic change in the rights and responsibilities
relationship regarding the property divisible for distribution amongst creditors. The
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fact that the trustee in the bankruptcy carries out his/her duty as an honorable
manager for the benefit of all provable debtors in the bankruptcy is only because
he/she has been entrusted with the responsibility for the benefit of the debtors.
Therefore, it would be hard to regard the trustee as having any kind of stakes under
the new law. As such. the trustee cannot be classified as the third party in any false
simulation cases under civil law no. 108, clause no. 2.

Key words : false simulation, civil law no.108, trustee in a bankruptcy, innocent third
party, general successor, legally involved stakeholder
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