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[Abstract]

International Law Issues concerning an approval of
ratification of the Panmunjom Declaration

Kim, Ji-Jin
Partner, Law Firm Thank

International law issues concerning an approval of ratification of the
Panmunjom Declaration are rocketing high these days. In order to analyze
the issue, first we should solve a problem whether North Korea is a
international legal person who can conclude an agreement having binding
forces.(subjects of international law) Customary international laws say a
nation state as an international legal person should have four elements; @
a permanent population, @ a defined territory, @ government, @ capacity
to enter into relations with other states. In this regard, North Korea can be

treated as a nation state in international law system.

- 76 -



a0

(=

=8 Mol I HIE Z2lo| ZHEHA #EH

While North Korea is an international legal person, all agreement between
South and North divided into treaty or non-—treaty such as communique
common or gentlemen’s agreement. Treaty means an international agreement
concluded between subjects of international law and governed by international
law. In this definition, key factors are whether an agreement have binding
force and create rights and obligations in international law. In this way, the
Panmunjom Declaration should be regarded as a non-binding agreement
without rights and obligations in international law, because it has no
textual structure like a treaty, no material actions between two parties and
no article for ratification and taking in effect. Furthermore, we cannot find
any tangible evidence saying the two parties have apparently agreed to
conclude a binding accord.

When it comes to an approval of ratification of this non—binding agreement,
there are two conflicting issues: providing binding force, status in municipal
legal system. First, the approval issue can give an inference that the
administration is intending to solely give a binding force to the Declaration.
However, all concerned parties should agree to give a binding force in
order to make a treaty in international law. Therefore, there is no use
solely trying to make a binding force by any action. Second, a ratification
is completely different from enacting a law in the National Assembly. So if
the Assembly gives an approval to ratification of the Declaration, it cannot

have a same status as municipal law.

Key words : the Panmunjom Declaration, subjects of international law,
international legal person, nation state, treaty, rights and
obligation in international law, binding force, non—binding

agreement, an approval of ratification
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