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[Abstract]

An Appraisement of the Korean Constitutional Court’
Decision concerning Occupational Accidents during
Commuting to or from Work in Industrial Accident

Compensation Insurance Act

Lee, Boo-Ha

Professor, Yeungnam University Law School

The Korean Constitutional Court has ruled that Article 37 (1) 1 (¢) of
Industrial Accident Compensation Insurance Act that does not recognize an
accident that happens while a worker is commuting to or from work as an
Occupational Accident is unconstitutional because of violating the principle
of equality.

In this case, the applicant falls under the social status of ‘non—beneficial
workers’, which requires special equality in the Constitution, and is subject
to serious restrictions on ‘equal rights’ due to discriminatory treatment. Therefore,
‘proportionality principle’ (strict scrutiny standard) should be applied. On the
other hand, it is the case that the legislator is granted the authority to form
broad legislation, because the benefit of the Industrial Accident Compensation
Insurance Act is applied. Therefore, the ‘arbitrary prohibition principle’

(relaxation test standard) should be applied. However, the Korean Constitutional
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Court has applied the ‘arbitrary prohibition principle’ (relaxation test standard)
without any explanation. In this case, the Korean Constitutional Court should
have used strict scrutiny test.

The Korean Constitutional Court stated, “Legislators can make decisions
at a reasonable level with a wide range of legislative discretion, taking into
account the financial capacity of the state, the income and living standards
of the entire nation, and various social and economic conditions. The state
can not be regarded as the default of minimum guarantee obligation of the
state which is obliged to guarantee the social fundamental rights by not
explicitly deviating from the scope of the discretion which can be accepted
by the Constitution.” The Korean Constitutional Court should propose what

is the minimum guarantee and what is the specific test standard.

Key words : Industrial Accident Compensation Insurance Act, social fundamental

rights, the principle of equality, control density, minimum guarantee
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