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464) =147 1A A (F A1) OIFAIG (A E A7), TR R A EAE Aalet

g 044.3 Hdedas m7Rd5gMe¥e], 2019, 849,

465) 432, A4 %% 55H.
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DAGHROG) S 5o A Ao mEA G thsto] A st
SAAG BT Aol Este
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(M) =F¥e] F87HA18 (Landesweiter Raumordnungsplan) % o]3le] #4S that

L
)
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M
i
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12 ddHow FPHES s

o =2 s X978 (Regionalpliane), 18]l A] 714 Al & (stiadtebaulichen Planungen)
o8 AA FAHEATHAR FEALL FAGHROG)S 2AR 55U Ao
A TEAE G A A Fofd gt 7]
o &, AlxE 2d FEAYY] & Asto] AAUA wefstH A AT
7] skl FARG AR e 8 729 1sl7] 98k AA
ZAE FsloF dvhar grAskaL Ak 53] A3l M=
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B
i
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A= (Gegenstprinzip)= TF7838ta Utk = AFAHS WEA Ao AAM= HAA
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& AHstES sk Ao AAF ke AF Apolel AFAA L] LA
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FRa7] 0% LA A0 o= Ao ABA ydeel
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20471, "ZEAGHS EXQ] g&74 o]gut el wet FAIEI JhAaRe A7, 71

o ARRPGAY oiEhd, MAbeE, 2019, 339.

OG §13 (Landesweite Raumordnungsplédne, Regionalpldne und regionale Flachennutzungspldne)

) In den Landern sind aufzustellen:

ein Raumordnungsplan fir das Landesgebiet (landesweiter Raumordnungsplan) und

. Raumordnungsplidne fur die Teilrdume der Lénder (Regionalpldane)

A=Y 813 3 AA A=, (1) XAAAE U XFEX] o]gAd AYFoe= = A

of. 1. Fxl%o] digt Azl 2. el ste) ool digh B2 (KA

OG § 1 Aufgabe und Leitvorstellung der Raumordnung

(1) Der Gesamtraum der Bundesrepublik Deutschland und seine Teilrdume sind durch
Raumordnungspldne, durch raumordnerische Zusammenarbeit und durch Abstimmung
raumbedeutsamer Planungen und MaBnahmenzu entwickeln, zu ordnen und zu
sichern(ZHAIEY §1 FAIEY A} A=A, (1) sLAYFet= AAX G 1 57
AFE2 A" 98 24 08 A" 245 &5t 3A1=S 7igstojof stoy).

470) 438, 9] =&, 479.

471) 7 T5Y SAEE 8=l Qo] FHAIE ] AT, FATPHAL, A12008H Al10%,

HA|&, 2008, 81H.
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Ay 1 A3 =7 R CE L
(Bund) (Bundesraumordnung) (ROG) (1) (ROG)

A=
(Landesweiter _ _
== A ZA=
2 Raumordnungsplan)

(Land) (ROG) 8§13 (1) (LROG)

SRR

(Regionalpldne)

472) AR, "Edo] FE U RAAL [ : Pt 2AAA, Teta7gAA 2] s K], A10H

A4z, st=73AIA2]eE], 2007, 487H.

473) ROG §13(Landesweite Raumordnungsplane, Regionalpldne und regionale Flachennutzungsplane)

(2) Die Regionalplane sind aus dem Raumordnungsplan fur das Landesgebiet zu
entwickeln. Die Flachennutzungspldane wund die Ergebnisse der von Gemeinden
beschlossenen sonstigen staddtebaulichen Planungen sind entsprechend § 1 Absatz 3 in
der Abwagung nach § 7 Absatz 2 zu bertcksichtigen.

(3) Ist eine Planung angesichts bestehender Verflechtungen, insbesondere in einem
verdichteten Raum, Uber die Grenzen eines Landes hinaus erforderlich, soll eine
gemeinsame Regionalplanung erwogen werden(Z{HAI&¥ §13. & AX| ZIHAE, (2) XA
Age & Ao et FAARNES AR Fh LA D AYAR DA ARt 7|EpEA]
MEAE 2 §7Q ¥ §1Q0 wat v=lojof gty (3) ZF Al=™Ze] FEEL S st A
UEot 2o Alolg n2g A0l nejElofof ).

474) QrIR, o] =2, 4867 FE.
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476) BauGB §1(4) Die Bauleitplane sind den Zielen der Raumordnung anzupassen(H®71
HA 81 (4) FIAE L FUALY FAo SHA 27 E]ofof git}).

477) BauGB §1(1) Aufgabe der Bauleitplanung ist es, die bauliche und sonstige Nutzung
der Grundstucke in der Gemeinde nach MaBgabe dieses Gesetzbuchs vorzubereiten und
zu leiten(AYAEHA §1(1) AH7IEAL 2 o] o wet AYAR|FAA EXQ] &1 2 7]
B} A8 Aot Wejstt Ag Ygoz aich.

478) o] =% 151-152WH =%,

479) °J°§’<J, oro] =&, 490%.

480) GG §28 (2) Den Gemeinden muB das Recht gewahrleistet sein, alle Angelegenheiten
der ortlichen Gemeinschaft im Rahmen der Gesetze in eigener Verantwortung zu
regeln. Auch die Gemeindeverbdnde haben im Rahmen ihres gesetzlichen
Aufgabenbereiches nach MaBgabe der Gesetze das Recht der Selbstverwaltung. Die
Gewahrleistung der Selbstverwaltung umfaBt auch die Grundlagen der finanziellen
Eigenverantwortung(527]2% §28(2) AIYAAGAl= el HA(E) WollA AFAtelo =&
PFE Aol Moz gAY o Qv HyE EAWotor gitt. T2ju AYAR|HA= HER
ol mep PA MG He(E) UolA AMA oz Heljd Hgho] ot AMR|F E”o}% A2
AR Ao} 7] Z2A . mtEin)).

481) BauGB § 1 (6) Bei der Aufstellung der Bauleitpldane sind insbesondere zu
bertcksichtigen: 1.~14. FHAYHEHA §1(6) 7|2AE S Ad Y e H3ASE 59| 12
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3,492) o] 7%~ Avleldl(Gemeinde)= L A #Fell wEh(Ermessen zu entscheiden) 7|
gHate] WA E AR & o oju SFFFHIe 2 daAde deF

of gthA%) T1ejal sIZHRA S 5= o] & Xl oste] Aetolxl HEFHA oY 1
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489) Aojxl, o] =7, 349,

490) BauGB §8 Zweck des Bebauungsplans (2) Bebauungspldne sind aus dem Flachennutzungsplan
zu entwickeln(AYAEHA §8(2) NEAIEY =A) /LA 2 EXo]EAE o= HE H3PE 0]
of gi}).

491) BauGB, Erstes Kapite-Erster Teil-Vierter Abschnitt, Zusammenarbeit mit Privaten;
vereinfachtes Verfahren(d¥rAdHA A 174-A 1E-A44, 7iQdute] & © 7t4AsH AX}) W
Dritter Teil-Erster Abschnitt, Zulassigkeit von Vorhaben(Z2& #t- KﬂSH—Kﬂl’S—EEKﬂEQ]
5187154)).

492) BauGB §11 Stadtebaulicher Vertrag (A §11 A7 EAI= Q] A 9F)

493) BauGB §12 Vorhaben- und ErschlieRungsplan (H8FAMEHA §12 AN A& AA)

494) BauGB §12(3a) ) Wird in einem vorhabenbezogenen Bebauungsplan fiur den Bereich
des Vorhaben- und ErschlieBungsplans durch Festsetzung eines Baugebiets auf Grund
der Baunutzungsverordnung oder auf sonstige Weiseeine bauliche oder sonstige
Nutzung allgemein festgesetzt, ist unter entsprechender Anwendung des § 9Absatz 2
festzusetzen, dass im Rahmen der festgesetzten Nutzungen nur solche Vorhaben
zulassig sind, zZUu deren Durchfiithrung sich der Vorhabentrager im
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(B-Plan)& /8 BAGER AZbsd =, A%l /bed EX9} A%o] shsdt

A olUF EXE A AL

I
=
ofo
lo
tl
o
=
%0,
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e RS man agw AdEcjo s AAlde 271 W 2t FUeIA A
Aol AZpY FAY EAES ol Awsiztel o} A TAAA L B-Plan)S

Durchfiihrungsvertrag verpflichtet. Anderungen des Durchfithrungsvertrags oder der
Abschluss eines neuen Durchfihrungsvertrags sind zulédssig([H®F7AA4HA §12(3a) AE=
o|-& Zof osto] HEHUAZ FostAL 1 8ol Wyiog AIG o] tisk Akl #H JdA
g 9 Ao *}%HL TAEA T 7|8 277 A9R A2ge) s 859 WY UoA
9 ZHEAre] TigAI=lo] s8H-S B7IsHof st olof] whaf Alefe] WA & AE& oA Y
Aol s1-gH).

495) BauGB 8§30 Zulassigkeit von Vorhaben im Geltungsbereich eines Bebauungsplans
(1) Im Geltungsbereich eines Bebauungsplans, der allein oder gemeinsam mit sonstigen
baurechtlichen Vorschriften mindestens Festsetzungen Uber die Art und das MaB der
baulichen Nutzung, die Uberbaubaren Grundsticksflachen wund die ortlichen
Verkehrsflaichen enthélt, ist ein Vorhaben zuldssig, wenn es diesen Festsetzungen
nicht widerspricht und die ErschlieBung gesichert ist. (2) Im Geltungsbereich eines
vorhabenbezogenen Bebauungsplans nach § 12 ist ein Vorhaben zul&ssig, wenn es dem
Bebauungsplan nicht widerspricht und die ErschlieBung gesichert ist(ﬁ%*?j*g‘ﬂﬂ §30
A= el HeqyoAel 57h (1) O=22 E= t& A5 4% JA +24 &£29 73
HeY, A5T & v EA WA E X wFo digt 8E st g 71]%‘4 SRR
o] #7gol Hui=lA] ek Tl Q}Eﬂﬁ 3717t 5185 (2) Al12x0] ThE Al i
2lo] Hel HlolA 7}1‘”7112114L SZEX] ofYstal Jfo] &R P Abdo] {-&H}).

496) AFH-8F42, O] =&, 499,

497) BauGB § 9 Inhalt des Bebauungsplans

(1) Im Bebauungsplan kénnen aus stadtebaulichen Grinden festgesetzt werden.

2. die Bauweise, die uUberbaubaren und die nicht Uberbaubaren Grundsticksflachen
sowie die Stellung der baulichen Anlagen (AY7AMEHA §9 7fEA &S] Y& (1) ZA|AEA
o olg2 AR k3t 2ol AT 4 AUck.

2. ABWY, AET 5 Ut EAY A5 T 4 Qb EXY WA, A5E| )

=2 ofn >|E
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I AARA NI s HES st J3e Fdsih

S MHrtede 7 7o AEHES Fote] d4Ee= 5EAS 2t xSy
ghel & AHolgt & Aotk dE 5o YUu AT A4 (Niedersichsische
Bauordnung, NBauO)< A¥EW, 71537 W= HAoA thE 789 &5 F
S FRlste] HAsAA FRASFIME A ASAHAME AEsta A3t

7F 7] Aol BA O]t SARE AN ¢ dee g stal Itk o= ¢

257)%= stk

H3d 5 25 7t N A =2

1. 5 A5l HA=Sl He
59 A Sevebs rhb R aA0as AU AHAIAAEE
sl 850l ALk AET F59 Y olF HAdwe A AuA M A

498) NBauO §70 Baugenehmigung und Teilbaugenehmigung (3)Ist ein Bauantrag
eingereicht, so kann der Beginn der Bauarbeiten fir die Baugrube und fir einzelne
Bauteile oder Bauabschnitte auf schriftlichen Antrag schon vor Erteilung der
Baugenehmigung schriftlich zugelassen werden, wenn nach dem Stand der Prifung des
Bauantrags gegen die Teilausfiihrung keine Bedenken bestehen (Teilbaugenehmigung).
2Absatz 1 gilt sinngemaB(UH AR 547, §70 (A&Es17F d BE2AF57F (3) AFAIEA
£ AES 4% AdFs7PE 2] A= As(EA) 2 340 8 JNEFAY] A& ot
A gl-20] ﬂ“’lﬂL 3% AHSQAS Ssto %*}711*1(#%{?017})% 4 o).

o UueE
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Aol AR tFHoel wet o5 AlE #HHT o] 7}
Axfoll A A&7t gdAdd & e HES ntdstdh ojo wel AwdAdAd
(BauGB)2, 7152135 tiA|ste] ‘8] 71 Al A 2H(Genehmigungsfreistellung) & F
Bet=rr o, FAHS Ve ARt dArE 2 AgE =S sk, AAA

AAEZEaRE Faste] 7 AxE ras sgow, sAAE An ofe

SHFA M (GastG)  AIAZ(7 174)500), F -5 (SprengG) - Al
462 (71381 71e] A& )9t A47x2(7 5F4)0D Fol oA FA-AS T A

AenE Sl AFw 2ol AFAAUVwVIRE As kAl FHL E

W

AL oy o} 20061 FHAIH] =X H(EU Dienstleistungsrichtlinie) | 4] EU$]
A= A5 PAFES Hsl 3P oz stoda vl A% QAR 3
ZHAE AL = vk A 7 A A tieke] bl AR 73kl &
ol glow s7p7t Wyd ZAo® Eua drhdas Fd S AVIE 2008

11. 12. A4k FAAAFF(VwVIG) AEA At 22 57F A A=7F =4

&

ok

ge] WA= oled F7F oA Qolw ‘F 7t WA 2wl A F

499) A5H, "SLUWFEARGY SI7HIAAI = O AAET, TRIAIA ., AIb4d, tEHAIALY,

500) GastG 8§34 Ubergangsvorschriften (2) Soweit nach diesem Gesetz eine Erlaubnis
erforderlich ist, gilt sie demjenigen alserteilt, der bei Inkrafttreten dieses Gesetzes
ohne Erlaubnis oder Gestattung einenach diesem Gesetz erlaubnisbedirftige Tatigkeit
befugt austbt(&9rd™ §34 (FJat7d) (2) o] Holl et 5|77t Bash= g, o] Hol Al o
3{7h 8171 glol o] Wl ThE §77F Begt EE2 edcks AtolA sivtd Ao=w hr "o,

501) SprengG §46(Fortgeltung erteilter Erlaubnisse) Erlaubnisse und Befdhigungsscheine,
die nach dem Sprengstoffgesetz vom 25. August 1969 (BGBl. I S. 1358) erteilt worden
sind, gelten im bisherigen Umfang als Erlaubnisse und Befdhigungsscheine im Sinne
dieses Gesetzes(ZH&E4 §46(0]0] ¥ o]7te] AI&A &) 19699 8Y 25UAr ZUEH(AY
HE WHE [ p.1358)o] wet EgH 37 ¥ 5 ZPAE= o] W u] yoA 517 W 53
Z8A=E FarsH).

§47 Ubergangsvorschriften (1) Eine vor Inkrafttreten des Sprengstoffgesetzes vom 25.

August 1969 (BGBL. I S. 1358) erteilte Zulassung zum Vertrieb, zum Uberlassen oder
zur Verwendung von sonstigen explosionsgefdhrlichen Stoffen oder von Sprengzubehor
gilt in dem in § 1 bezeichneten Anwendungsbereich als Zulassung im Sinne des § 5
dieses Gesetzes(ZH=% §47 (FxgH 19699 8¢ 25 ZWIEWH(HuF HE WH [ p. 1358)
of IaEy] Ao U 7E EUY 24 v LY B45F9 #Hul, g £+ ARl gt
202 Abx9] ou] YojA Sl Aoz IHRHE.
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2. 529| Z&E S (Konzentrationswirkung)

D RASE AEe 3

5 PAAEIPHVWVIG) ABH(Tell V)& 583 732 HxHBesondere Verfahrensarten)

o} ddsto] ABxrE s AAFS] I AA wE adEAMe HTE

(Konzentrationswirkung) & 2|7 $+t}.503)

oo FEE FASGE AYGAAEe] 7190 18380 5 Zzol4l
A AdzolA ZHa Jrpsd gy GAY] HEMdE HFsaT XxEHoR

502) VwVIG Teil V. Besondere Verfahrensarten - Abschnitt 2 Planfeststellungsverfahren
(=9 APEANE MY AM2Ee St R399 AAPEAR A72200A4 Al78%x0] AN A=S
MRS PSET ).

503) VwVIG 8§75 (1) Durch die Planfeststellung wird die Zuladssigkeit des Vorhabens
einschlieBlich der notwendigen FolgemalBnahmen an anderen Anlagen im Hinblick auf
alle von ihm berihrten o6ffentlichen Belange festgestellt; neben der Planfeststellung
sind andere  behordliche  Entscheidungen, insbesondere  &ffentlich-rechtliche
Genehmigungen, Verleihungen, Erlaubnisse, Bewilligungen, Zustimmungen und
Planfeststellungen nicht erforderlich. Durch die Planfeststellung werden alle
offentlich-rechtlichen Beziehungen zwischen dem Trédger des Vorhabens und den
durch den Plan Betroffenen rechtsgestaltend geregelt(EU3§AAxs §75 (1) A&
AZ5Qlor Qsto] FaS tlxle Ze 55 oAt st o Aldo e 34 RAE

g3t A=Y 58 S AR A" el A =Y Al=SQ o o J
29, 52, §7L §i7t 5 A" 52 BAasHA] oAt A" 54

T2 U= AFEE Y 2s 39 wAE Festh.
NS AsE AeY AET, TEXAZHAL, A9, FFEXZHES], 2000, 49,

s
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511) SLHAA At&ste &ol2, Jujors sl (nuisance), ZHAHX = ZAHSH(E
WifrE troubles de voisinage)2til it} ot=od= Sol(AF) Ee gzt Wy AR
S ik, AISY o]% Teto] B WA, S5l FsjerEel WA 2 A7el LAY
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512) BImSchG §13 (Genehmigung wund andere behérdliche Entscheidungen) Die
Genehmigung schlieBt andere die Anlage betreffende behordliche Entscheidungen ein,
insbesondere  oOffentlich-rechtliche  Genehmigungen, Zulassungen, Verleihungen,
Erlaubnisse und Bewilligungen mit Ausnahme von Planfeststellungen, Zulassungen
bergrechtlicher Betriebsplane, behoérdlichen Entscheidungen auf Grund atomrechtlicher
Vorschriften und wasserrechtlichen Erlaubnissen(@%}o|0jA] wrX|H §13(59Q X 7]t A
2 274) 517k AR ARl" 71e 34 A4, 551 39 87L si7h 4o, 59l
& A= 59, A 2 Ao O 57F X 4 A dqol] g8 34 7
of|efo]ct).
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qEL
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514) olof djsto], 54U AFE= & HWEY ANES UAge=zH AAA FI48s FAE 5
Qlt}= 9joj9] giﬂfj A% g (materielle Konzentrationswirkung)?t ofyzt AX} &= #g9]
Z23r2 9ojst= FAA A& g (formelle Konzentrat10nsw1rkung) olo]st= 74 oz ol =
iAol FAMA TWES EFAI7IE= PAA AFa(formelle Konzentrationswirkung)©] 7]L
S gt AR 7o 7 SCHRUA, “ASHDS UouE 5 AZwRIet] vT
X [ALS Aste]-", ez, A59H A|63, ‘gmgsq 2010, 2779). SHAIRE o] EAFH QI 73611
2 oo, 5o AFadet AR Axart gl vetel 22lo] olslrtolAH s Aat
A AFEY AAEE oz uamstel By g0l Lejuete] £du weo siolcko] &8,
84-86H Fx)

515) A, A9 M, 4969 o|st =z

516) 2yt = AF 50 st StdS AFAFA, AAASAE, AgA FAESA, ARtA A
ARSA. (BIAA) AARFE S0 FEstel 4/05tT olrk 54, Fel A, 3209

517) dtg-&- 3P, 4o A, 255

518) /44, TAuig R, HEAL 2014, 399W; WA, “SYPAREe] 7hAsto] wWsh A 91517}
A =S FAloz" Hdadtisty eratst]=8, 2008, 100H

519) 44, o9l M, 268W: f5d. AFHUA 5419 HER AT, TEFASATATLL, A2
d, A2nsHY, 2002, 85W: AAA, "FTRA Aluo] #e vah AR AFALE FAHC
27 reE"WA L, Al6W, 2001, 100¥: P4, o] =2 100%

520) 2| Y, TS 4 A 1a, BTG AE 2009, 170?1;

521) 83, Q] A, 4969,

522) viatd, o9l =&, 179,
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3. 59| 3{IIeA

1) 37tejA 9] oo R FEAE

(1) A7kIA Y 9]
Sl B o Qe A%k oA uEAQ WE TEe HseA

(Genehmigungsfiktion)' o] t}. ‘A4S o|n|slE= H5Uo] Fiktion'S ojPH oz ‘H

e olulahe, @helol fiktiool A feld Aoz elA k. olH @ Helel ‘3
b A A Seubete] st EebE Aolsh Atk Suiete] 187t
olAe AMEd o3 s/l wREE, BUEC oF s ) e Aow
524) ubgA, oro] A 703W A,

525) A, “Q-5{7tAY] ©A A", T, AbE, sYouiHEAT4, 2011, 203H F

- 178 -



i A E] 9ste] A e ASES ou|gth ofd whs| =9 57t
A= AME 9% FAHAAE AA T
obfdl FHol gle A5, AW
st AZolth o7ddl AW e FOUNHE)S] A5 4% 37k A7t
aEdol. &, JdWHAHA(BauGB) A6 A1) ostH, EX|o]&AF
(Flachennutzungsplans)< 7w G739 31718 dojof st & X A4
A, “ 71ZEAE) Well AbRE AlAske] ANskA e 3 Y dvke i
d Bog 2u7aL qrAska glth50)

SI7FA Axe ASHA 2 A ET ofye}, FAAAH(VwVIG) ol A

Al W A=EEA JAAEL vt F FAAAF(VwVIG) §42a¢04 =
g8 57k 2 AR AR V1ol B & Follw WeEE R 5
aelar, ol# gk ‘s 7re Al e A= A o

2o deaA ZAA7E E8HEsE stal ATHAAHAE(VwVIG) 42a A1

oleF ‘HskelAY Eab fywol ols olm WA} Akshehs
HEHL nefshE FAe] duel wek AH Hrk TARE T F 3

g3 B S gk s Selveke] sl AAEe] A5t oA H 7

526) BauGB §6 Genehmigung des Flachennutzungsplans (4) Uber die Genehmigung ist
binnen drei Monaten zu entscheiden; die hdhere Verwaltungsbehérde kann rdumliche
und sachliche Teile des Flachennutzungsplans vorweg genehmigen. Aus wichtigen
Grinden kann die Frist auf Antrag der Genehmigungsbehoérde von der zustdndigen
Ubergeordneten Behorde verldngert werden, in der Regel jedoch nur bis zu drei
Monaten. Die Gemeinde ist von der Fristverlangerung in Kenntnis zu setzen. Die
Genehmigung gilt als erteilt, wenn sie nicht innerhalb der Frist unter Angabe von
Gruinden abgelehnt wird(Q¥AAAHA §6 FA9A|&10] £901 (4) 291 AAL 37§|L o|ujof o]
ol doF gk 49l A slee 1o Ago] 3

gL AT
gh olR7t 2 A% 7t g=e] el met Wit e A9 Z=el 2 7IRke AFE 4 9l
Rh duboz Ao 37jdolct. Vgt AR HAsiME= Al F=ol L2{oF stH 1 ARRE 7IX
7IRF Woll &2 7RskA] ofsti g0l | o= Zof).

527) VwVIG § 42a Genehmigungsfiktion (1) Eine beantragte Genehmigung gilt nach Ablauf
einer fur die Entscheidung festgelegten Frist als erteilt(Genehmigungsfiktion), wenn
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Rechtsbehelfsverfahren gelten entsprechend(SYsiAEXIH §42a 291 oA (1) A= 37t
v, 9A ol sl Agell whE BEAol 5] YAIEOl Qe A% 24l sl dAE
715te] vte g 1 577t Rojd Zlow US| 7HA). 237399 ‘ﬂ*ﬁ a3 ¥ g4 ARt
of Wt AL o wet AgEHr).

- 179 -



MER A4S FH s Srbe @ mTE sar ALE S ds
AolA Aolsk Ak mR sl WFAPORA HANPE A3 o
CEEREEEREICHRE CIEE DI ELIE D LR L
oF @t 1Ea olel@ S kAT AAF Ak AU B, AAE kel 4
WAol A= AL ot

Ll

(2) 724

7}) 3 7} A Al (Freistellungsverfahren)
Sdo M= 7HE kstEl A Aste] gdolgtal sho] & b Al E A

Y) F 9 o A (Zustimmungsfiktion)
Edo s AnEs & F A 7|gke] Ay 3

HFehe AeEel Atk 0% FodARn ¥En vk ddn S 3

528) g7, o] A, 4959,

BauO 8§61 Genehmigungsfreie 6ffentliche BaumaBnahmen(UHAHE A&7 §61
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(Abstract)

A Study on the Public Law Issues in the Development
permission system

- Focusing on the Development permission legal fiction and

Development permission criteria -

The modern industrial society, manifested as a consumer society, is sustained
through the sacrifice and preservation of the natural environment, highlighting
the importance of environment conservation around the world. In the 2000s,
concerns about un-controlled development of the land gradually became a
social issue as the need for preservation of the natural environment, which
was sacrificed due to indiscriminate development activities, emerged in Korea
and in order to actively respond to this, the national land-related legislation
was completely reorganized. In other words, Korea’s national land-related
legislation is based on the premise of the Former National Land Construction
Comprehensive Planning Act, and the Former Act on the Utilization and
Management of the National Territory is applied to non-urban areas of the
country by dividing non—urban areas and urban areas. The land was managed
in a binary classification method applying the Former Urban Planning Act to
urban areas, but on February 4, 2002, all of these laws were abolished.
Instead, the framework act on the national land was enacted to replace the
Former National Land Construction Comprehensive Planning Act, and the
National Land Planning Act was enacted and implemented to apply urban
planning techniques to the entire country from January 1, 2003. Un-controlled
development of the national land is a concept opposite to the planned

development of the national land, and it means development that uses the
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land indiscriminately or indiscriminately without a plan. Therefore, it can be
saild that un-controlled development could be solved by applying urban
planning techniques to the entire country.

According to the National Land Planning Act, the development permit system
applies to constructing buildings or installation of structures, changing the
shape of land, collecting earth and stone, dividing land, and piling up objects
for more than one month in a green area, management area, or natural
environment conservation area. Furthermore, these actions usually correspond
to the necessary authorization and permission in the process for the main
licensing stipulated in other laws. Therefore, the law on which the main
license is based takes the form of stipulating the development permit system
in the National Land Planning Act as the license proposed through the main
authorization and permission. For example, construction permits stipulated in
Article 11 of “Building Codes” are those that are legal fiction system as
obtaining a development permit system in accordance with Article 11 (5) 3 of
“Building Codes” when obtaining construction permits. In other words, in the
National Land Planning Act, the development permit system 1is often
implemented by making the agenda through the legal fiction system stipulated
by other laws. On the other hand, in the case of Article 61 of the National
Land Planning Act, which presupposes administrative measures of the
development permit system by the National Land Planning Act first, and the
administrative measures prescribed by other laws through this, the
development permit system is reviewed from the standpoint of the main
administrative agency dealing with land planning. In that there is a review of
the standards, the function of preventing un-controlled development of the
development permit system in the National Land Planning Act can be
performed relatively faithfully. However, when the development permit system
under the National Land Planning Act is on the agenda under other laws, the

legal principle of the legal fiction system is problematic in relation to the
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main licensing administrative measures. In other words, the “Framework Act
on the National Land” and the National Land Planning Act based on it
prevent uncontrolled development and make plans to use the land efficiently
and manage the land. In addition, since permission for development activities
1s stipulated as a means to use the land lawfully, the development permit
system does not approach the main licensing and administrative measures at
the level of individual laws, rather than the proposed laws and regulations.
This is because it is necessary to consider the national land planning point of
view according to the corresponding National Land Planning Act. In this
respect, the development permit system under the National Land Planning Act
to prevent uncontrolled development is determined in relation to the concept
of permit and the systematic meaning of the legal fiction system, which is
the starting point of the development permit system, and the there is a need
to review the criteria of the development permit system.

Since our National Land Planning Act was enacted, the agenda of the
development permit system has been revised three times, and the examination
criteria for the development permit system have been revised 12 times. On
the other hand, as confirmed through the development permit system
practitioners, it can be confirmed that, despite such frequent revisions, there
are difficulties in operating the development permit system according to the
National Land Planning Act. It can be seen that the development permit
system did not reflect the essential discussion on public law issues. The
confusion of the public law issues of the development permit system under
the National Land Planning Act has been passed on to the ones in charge in
the development permit system practice, and it can eventually appear as a
loss to the public. In other words, the discussion of public law issues in the
development permit system under the National Land Planning Act is due to
the legal vagueness of the public law regulations under the National Land

Planning Act. As a result of this, the position of theories and precedents is
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not harmonized, and from the point of view of administrative practitioners
who enforce these laws and regulations, they feel uneasy in figuring out
which method is the right way to enforce them, resulting in confusion in
their work. Realistically, this leads to delays in the processing of the
development permit system personnel, which in turn leads to unreasonable
administrative regulations on the people. In this case, the public may have
distrust of the public law relations surrounding the National Land Planning
Act as well as the administrative agency. Therefore, when considering the
problems pointed out by the development permit system practitioners in
considering the improvement plan to solve the problems of the development
permit system under the National Land Planning Act, a more reasonable
improvement plan can be derived. This is meaningful as a learning process
that suggests alternatives to reflect on and correct the operation of the
National Land Planning Act at this point, as the reorganization of the national
land-related legal system has been underway for 20 years.

First, the development permit system stipulated by the National Land
Planning Act in relation to the development of national land has been
stipulated in Article 46 of the Former Urban Planning Act, the predecessor of
the National Land Planning Act, and as the target development activity is
defined in a way that enumerates the target, there is no precise definition of
the concept of the development activity yet. In this regard, the development
permit system stipulated by the National Land Planning Act, according to the
doctrine, decisions of the Constitutional Court, and court precedents, enhances
the sustainability of land management by inducing harmonization of
development and conservation. In addition, it is understood as a system that
prevents uncontrolled development and promotes planned management of the
land through the evaluation criteria of the development permit system in
consideration of the appropriateness of the plan, securing of infrastructure,

and harmony with the surrounding landscape and environment. It also holds
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that it does not infringe on property rights under the Constitution. Therefore,
the development permit system must be operated within the ideology of
"Framework Act on the National Land” and the principles of land planning
stipulated by the National Land Planning Act. Besides, according to the
principle of the rule of law and administration, administrative agencies should
not forget the direction of national land development according to these
land-related laws and regulations. Reflecting this point, it iS necessary to
consider the status of the National Land Planning Act as a "basic law”, to
raise the status of the development permit system, and to define a concept
that considers the basic functions for land management of the development
permit system. Through this, discussions related to the legal nature of the
development permit system can be concluded, and the transparency of the
operation of the development permit system can be increased, and the actual
development permit system review with the concept of development in mind
can contribute to the prevention of uncontrolled development.

Next, in the procedure of development permit system, there is a problem in
relation to the system of agenda, that is, when the other laws are subject to
approval through the development permit system under the National Land
Planning Act, or when the development permit system under the National
Land Planning Act is proposed by other laws. The confusion related to the
development permit system is related to the legal fiction system, and it is
causing confusion in practice because theories and precedents have not been
established in relation to the legal principles of the legal fiction system. In
this regard, the "Basic Administrative Law” enacted and enforced on March
23, 2021, stipulates the legal fiction system in Chapter 3, the contents of
administrative actions, in Section 2 through Articles 24 to 26, and "Basic
Administrative Law” defined the concept of the “legal fiction system of
authorization and permission” and stipulated the concentration of related

licensing and licensing procedures. In addition, the stipulation of the scope of
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effect and follow-up management of the legal fiction system is expected to
have the effect of clearing the confusion of the development permit system
agenda to some extent. However, it i1s yet to be implemented and all public
law issues related to the legal fiction system have not been legislated.

The legal fiction system of authorization and permission is a system that is
considered to have received relevant licenses when the main license is
received. In order to respond to requests for expediting procedures and
simplification of procedures with the onset of the industrialization era, the
former Urban Planning Act No. 2291 on July 20, 1971 was first introduced
when the Act was completely amended, and currently 116 laws are using the
legal fiction system of authorization and permission

The first thing that confuses the legal fiction system of authorization and
permission is whether all of the requirements of the relevant licensing and
licensing must be satisfied in addition to the main licensing, that is, whether
it is “realistic”. There are conflicting views on this, but “not realistic” is
appropriate. In other words, in that the effects of administrative actions
according to the related authorization and permission occur together through
the main authorization and permission, not only the requirements of the main
licenses but also the requirements of the related authorization and permission
must be met. Furthermore, it is stated that the administrative agency in
charge of main licensing should examine not only the main licensing
requirements but also whether the proposed related licensing requirements are
met. Considering the fact that it is necessary to “consult” with the relevant
authorization and permission when setting the licensing agenda, it can be
inferred that the legislator’s intention was to demand the requirements for the
related authorization and permission. However, some argue that the legal
nature of such “consultation” is only as effective as “simple advice”.
According to this position, one may not necessarily agree to the “not

realistic” idea. However, even if it follows "not realistic”, it cannot be said
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that it 1is logically concluded that the consultation opinion of the
administrative agency in charge of the related licensing and permission has
binding force on the administrative agency in charge of the main licensing
and permission. In this regard, the court’s position is inconsistent, but
considering that it has the character of “agreement” or “consultation” it can
be seen that mutual respect of doctors is required through the exchange of
opinions between the administrative agency in charge of the main licensing
and licensing and the administrative agency in charge of the related licensing.
In relation to the licensing agenda, it was also confusing whether there was
no need to go through the relevant licensing and licensing procedures only
with the main licensing process. In this regard, in principle, the "Basic
Administrative Law” requires only the main licensing process, but if the law
stipulates that "the procedure must be followed even when a licensing issue
1s proposed”’, the controversy seems to have been settled by stipulating that
the procedure for related authorization and permission must also be passed.
However, this regulation will not come into effect until March 24, 2023.

The biggest issue in relation to the licensing agenda 1s whether or not the
related licensing and permission on the agenda actually exist. This is causing
great confusion regarding the division of duties between the administrative
agency In charge of licensing and the administrative agency in charge of
related licensing and permission in practice as to whether the related licenses
and licenses can be subject to litigation and whether follow—-up management
1s possible. In this regard, "not realistic’ means that despite the fact that the
proposed licensing has not been carried out, it is recognized as a
administrative measures, which is of the opinions that it is difficult to view
the proposed licensing as an actual administrative measures because it
violates the procedural Ilegitimacy of the 'Principle of Administrative
Measures’ and ’'Administrative Measures Method’ prescribed in Article 24 of

the "Administrative Procedures Act”. As a logical consequence of this view, it
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leads to the conclusion that it is difficult to independently file a lawsuit
against only the proposed authorization and permission, and it is impossible to
independently make them the subject of follow—up management. From the
point of view of the rule of law administration, this seems to be an argument
that can have its justification. However, considering the purpose of the
licensing agenda system, it is reasonable to affirm its reality. In other words,
‘to be on the agenda’ means “to be regarded as existing even if it does not
actually exist”, so the purpose of the licensing agenda system is to “consider
that the license has not been obtained, but legally it is considered to exist”.
In accordance with this reality affirmation theory, it is natural that
independent disputes over the proposed licensing are possible, and the
possibility of follow-up management is also affirmed. The "Basic
Administrative Law” also stipulates the follow-up management of the
proposed licensing. On the other hand, even according to the theory that
affirms the reality of the administrative measures, how the illegality of the
proposed license affects the illegality of the main license and permission, that
18, whether the main license and permission becomes illegal is still a subject
of discussion. The courts also do not show a consistent position on this, and
the confusion in practice is expected to continue for the time being.

Although reviewing the legal issues of the proposed licensing system is a
way to clear up the confusion in the development permit system agenda, it is
necessary to consider whether the currently prescribed development permit
system agenda system is absolutely necessary. In other words, Japan and
Germany, where Korea has been greatly affected by the legal system, do not
recognize the development permit system agenda as broadly as in Korea. In
particular, in the case of Japan, the development permit system is a concept
related to architecture, and unlike Korea, the development permit system is
treated as an independent procedure by stipulating that it must be obtained

prior to building permit and its completion is completed. Even in Germany, it
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1s difficult to find the concept of the development permit system agenda.
However, in the administrative plan for large-scale development, the
procedures and jurisdictions included in the plan are only integrated through
the plan confirmation. In contrast, in Korea, making the development permit
system on the agenda for building permits requires a review of its
effectiveness along with the possibility of suppressing un-—controlled
development. In other words, it is necessary to reduce the legal system that
stipulates the development permit system agenda by comparing the public
interest that can be achieved through the development permit system agenda
and the violation of the public interest and private interest achieved by not
recognizing the development permit system agenda. At the same time, the
"Special Act for Simplification of Land Use Authorization and Permit
Procedures” should be abolished as the licensing agenda is stipulated through
the "Basic Administrative Law”, and the planned use of the national land
should be the highest priority by breaking away from the all-round thinking
of development through speeding up and simplifying procedures.

On the other hand, considering the status of the "Basic Law”, it is
recommended that the provisions of the ’licensing and licensing agenda’ be
moved to the "Administrative Procedures Act” rather than the "Basic
Administrative Law” and provided as an exception to the documentary care
and method of administrative measures in Article 24 to systematically avoid
confusion.

In addition, as the development permit system regulation under the National
Land Planning Act is stipulated as an indefinite concept as to whether the
permit is approved or not, it is causing confusion in the practice of the
development permit system. Therefore, in order to suppress uncontrolled
development and achieve planned development of the land according to the
rule of law administration, it is necessary to clarify the business process

according to the agenda of the development permit system and to come up

- 284 -



with a means to resolve the ambiguity of the development permit system
examination criteria. In particular, when the development permit system of the
National Land Planning Act is proposed by other laws, the evaluation criteria
for the development permit system according to the National Land Planning
Act are ambiguous. Besides, the goal of efficient management of national land
planning and prevention of wuncontrolled development stipulated by the
National Land Planning Act may not be achieved in some cases, which is a
problem. Chapter 5 of the National Land Planning Act, stipulates the
standards for the development permit system in Article 58, and there are
delegation regulations related to the review for the development permit
system in Articles 55 to 56 as the Enforcement Decree of the National Land
Planning Act. Furthermore, after receiving this delegation, "development
permit system operation guidelines” were enacted as an ordinance of the
Ministry of Land, Infrastructure and Transport. However, there are many
parts of the indefinite concept in setting the requirements for the regulations
that set the examination criteria for permission for development activities, so
a wide range of margin of appreciation is recognized by the administrative
agency. And the examination criteria for this development permit system are
not only the National Land Planning Act, but also through delegation, legal
orders and ordinances of local governments are scattered throughout, so it is
necessary to materialize the indefinite concept of the development permit
system examination standard through an analysis of the form of delegation
legislation. As a specific methodology, it prevents the arbitrariness of the
authority of the administrative agency in relation to the margin of
appreciation recognized by the administrative agency for the indefinite
concept. In addition, in order to secure public confidence in the administration,
it 1S necessary to expand the establishment of norm interpretation rules for
the development permit system review standards. However, the reality is that

it 1s difficult to see that the concept of norm interpretation rules itself is still
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active in the practice of the development permit system.

The norm interpretation rules are administrative rules that stipulate the
interpretation of laws and regulations, and are intended to alleviate difficulties
in the interpretation of laws by law enforcement agencies and to promote
uniform and uniform application of laws. The norm interpretation rules are
particularly related to the interpretation and application of the indefinite
concept. In addition, if the norm interpretation rules are related to the
indefinite concept, the interpretation rule will be respected unless it is clearly
unreasonable in the sense that margin of appreciation is accepted by the
administrative agency in the interpretation of the indefinite concept, so the
effectiveness of its operation is great. On the other hand, it is possible for
administrative agencies to establish norm interpretation rules as a standard
for administrative affairs, the original function of administrative rules, without
legal basis. However, it is not easy to maintain consistency in the preparation
of norm interpretation rules or the application of norm interpretation rules
according to the will of the chief executive. Also, there is a risk of being
mistaken as part of passive administration due to developer lobbying or
misunderstanding of administrative regulations and becoming the target of
regulatory reform. Therefore, it is necessary to establish a legal basis for the
norm interpretation rules to be actively utilized.

To this end, amendments to the current National Land Planning Act may
be considered. In other words, the standards for the development permit
system were finalized by stating of the Article 58, Paragraph 1, Paragraph 3
of the National Land Planning Act states, “It shall be determined by the
Presidential Decree according to the following classifications in consideration
of the characteristics of the region, the development situation of the region,
the current state of infrastructure, etc.” However, if Paragraph 4 stipulates,
“Each local government shall organize the characteristics of the region, the

local development situation, and the current state of infrastructure in
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Paragraph 3, and use it as the standard for the evaluation of the development
permit system.” Hence, it will be possible to provide specific feasibility by
providing more detailed regional characteristics than when determining the
examination criteria of the permit system by each ordinance. In addition, the
actions of administrative agencies are always intertwined with the regulatory
reform of the “Basic Act on Administrative Regulations,” so it is a
burdensome reality for administrative agencies to prepare guidelines and the
establishment and spread of the corporate concept as a part of redemption
should be done together. For example, in the interpretation of the indefinite
concept along with the definition of the indefinite concept in the "Proactive
Administrative Operation Regulations” enacted by the delegation of Article 4

!

of the "Basic Administrative Law,” the administrative agency must observe

the principle of self-restraint to ensure that there is no violation of equity.

Keywords: The National territory Plan and Use Act, development
permission system, legal fiction system of authorization and permission,
development permission legal fiction, development permission criteria,
indefinite concept, concentration effect, norm interpretation rules, margin of

appreciation, basic administrative law.
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